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Disposition of cases Involy!nq Removable Allen~ 

This memorandum revises guidance to USCIS officers on how to process and prioritize cases in which an alien 
appears to be removable, · 

aackground 

USOS has authority to issue a Notice to Appear (NTA) and thereby Initiate removal proceedings against an aUen1• By 
regulation, this authority hes been delegated through district directors and service center directors to the directors 
deputy, officers and assistant officers·ln·charge, assistant direq:ors, supervisory district adjudication officers and 
supervisory center adjudications officers. i Deciding whe:ther a person is removable and Whe!ther an NTA should be 
Issued is an Integral part of the adjudication oF ?n application or petition. 

Slni;;e not only USCIS, but also lmrnlgratlon and Customs Enforcement (ICE) and Customs and Border Protection 
(CSP) have authority to Issue NTAs, users must assure thii!t lts Issuance of NTAs ms within and supports the 
Government's overa·11 removal priorities. ln addition, just as there ls an element of discretion ln many of our 
adjudications, there is also an element of p(osecutorial discretion in deciding whether to Issue an NTA.~ 

1 Oell!{Jatfon by the Secretory of the Department of Homeland Security to the Bureau of O'tlzenshfp and Immigration Services, 
Oelegatlon Number 0150,1; Paragraph 2(N). However, District Directors and officers In International offices are not authorized to 
Issue NTAs. · 
~ B CFR § t.39.1. How.ever, Issuance of an NTA against a current or Fonner memb(lr of the arrned forces requires advance approval 
of the R.eglonal Dlrec\br. 
3 ln exercising prosecutorlal discretion, USCIS officers wlll refer to the INS lssued memorandum e:ntJUed Exercising Pr'Dse"1totiol 
Dlscrofion, dated Nov~mber 1 i 2000t which describes the principles ueo11 which a_ge11cy oH)clals can exercise prosecutorlal 
USCIS ~ Integrity I Respecl / Ingenuity uscis.gov 
Our Mission - Ef1klent and erfec.live adrnlnlstrallon of immi9rt1tlon, naturaliwtlon and cllizenship b!!!l'lelits and servii::~s 
Our Prioritlt?s: (1) Natlon11I security; (2) Erncient Md i;ffective case processlri!iJ, prod\1dlon rnanagen1!0inl and adtnlnl5tratlon of 
USCLS; and (3) Customer Service. 
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In June 20061 USCIS a11d ICE signed a Memorandum of Agreement (MOA) regarding the Issuance of NTAS to alleris 
encountered during a USC1S adjudication. The entire MOA is included as Appendix l to this memora11dum. The / l 
MOA is designed to clarify USClS and ICE lnvolvernent In the NTA process, The MOA describes when users will ~ 
issue an ITTA and when we wlll refer the matter to IC{; so that It can decide whether It wlll Issue an NTA. ihls 
memorandum provides guidance for implementi11g the MOA. MOA implementation guidance applies to cases 
adjudicated on or a~er October 1, 2006. This memorandum also describes transition procedures for case.Ii 
adjudicated prior to October l, 2006. 

,What the MOA,nnd this Memorandum Po No~~ 

National Securltv Cases 
This memorandum does~ affect the way cases with national security concerns are handled. The guldance from 
the Office of Fraud Detection and National Security (FONS) wlll continue to govern the definition of these cases and 
procedures for resolution of national security hits. 

TPS and Asylum cases 

This memorandum doei; Dill apply to, or change NTA or notification procedures for Temporary Protected Status cases 
or cases processed by the Asylum Division, including asylum appllcatlons, applications for relief under section 203 of 
the Nicaraguan Adjustment and Central American Relief Act (NACARA 203), and credlble fem and n~asonable fear 
&:reenings, Separnte guidaoce has been Issued for these cases and remains In effect. . 

~WA·Casss 

Forms l-360 processed under the Violence Against Wometl Act {VAWA) should continue to be processed under 
existing protocols. lf the applicant's Form 1--485 is found deniable, the guldarn:e;in this memorandum becomes 
applicable. 

MO.A Jmplementat!on G\!ldao.ce 

NTA Issuance, apart From the categories excluded above, involving users can be broken lnto five categories: . 
l. Egregious public safety cas~ (paragraphs '6b' and 'Ge' of the MOA); 
2. other criminal cases (paragraph 16d'); 
3. Cases where an NTA Is prescribed by regulation (paragraph '6ej; 
4. cases denied tJt USCIS based on fraud (paragraph '6f')i 
s. AH Other Cases (paragraph '6g'). 

This rnemorandum discusses each In tum. The users NTA Standard Operating Procedure (SOP), whlch wlll be 
issued soon, describes the mechanics of NTA issuance where USClS wlll lssue an ITTA. 

1, Egte9ious Pullll9 Safetv Cases 

An egregious public safety case Is defined In the MOA as any case where lnformatiori indicates the alien ls under 
ilwestlgatiori for, has been arrested for (without disposition), or has been c:o11vlcted of, any of the following: 

a. Murder, rape, or sexual abuse of a minor as defined In § 101(a)(43)(A) of the Immigration and Natlonaf!ty 
Act (lNA), 

b. Illicit trarticking in nreanns or·destructive devices as defined in § 101(a)(43)(C) of the .INA. 
·c. Offenses relating to explosive materials or firearms as defined in§ 101(a){~3)(E) of the INA. 
d. Crimes of violence for which the term of Imprisonment imposed or where the penalty for a pending case ls 

at least one year as defined In § 101(a)('13)(F) of the !NA. 

e. An offense relating to the demand for or receipt of ransom as defined in§ 101(a)(43)(H) of the INA. 

discretion arid the process to be followed In rnai:ln9 and rnanltor[ng diS<:retlonary decisions. Tue concepts set forth ttierf!ln, 
especially those starting on p:::ige 6 of the memo under the head!~ Inilfatino and Pursuing Proaffldings, remain valid and should be 
taken into account in order to promote the eftlclent and effectlve enforrnment of the lrnmlgratmn laws and the !merest:; of justice, 
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f, An offense relating to chlld pornography as defined in § 10l(a)(43)(I) of the INA. 
g. An orfense ri=lating to peomige, slavery, Involuntary servitude, and trafficking In persons as defined in § 

101(a)(43)(K){lll) of the INA. 

h, An offense relcitlng to allen srn~1gglin9 as described in § 101(a)(43)(N) of the JNA. 
1. Hum11n Rights Violators, known or suspected street gang members, or Interpol hits. 
j. Re·entry after an order of exclusion, deportation or removal subsequent to conviction For a felony where a 

Form l-212, Application for Permission to Reapply for Admission Into the U.S. after Deportation· or Removal, 
)las not been approved. 

The MOA lndiciltes that, even without a conviction, an alien may be an egregious public safety case If there has been 
an arrest "without disposition.'' This applies specJncally to an arrest where charges are still pending. If the alien was 
arrested but the charges were dropped or the alien was acqultted, the case will not be referred under this provision 
or the MOA. Also, if an arrest was for an offense described above, but the conviction was ultimately for an offense 
not defined as an egregious public safety case, the case will not be refer~ed under this provision of the MOA. 

The MOA contains a clause allowing addltiorial types of cases to be added to this definition based on local criteria as 
agreed upon by tne ICE Special Age11t in Charge (SAC) and the USOS District Director for tleJd.case5, or by the 
appropriate USCtS Service Center Director in conjunction with the Fraud Detection Unit (FDU) and the ICE Eleneflt 
fraud Unit (BFU) for center cases. However, as a matter of practice, before agreeing to a local expansion of this 
definition USClS offices and cent~rs must coordinate any .such request from lCE wlth USCIS Headquarters. Our 
Interest is in attempting to apply the same criteria nationwide, and tt Is our intention to work with ICE nationally to 
the extent posslble with respect to possible expansion of this definition. · 

All egregious public safety cases must be referred to FONS using the procedures outllned beh:lW, The 
case will be referred as soon as it Is identifled1 even if the adjudication has not been completed. USCIS 
will interrupt adjudication and FDNS wTll refer the i::ase to lCE so that ICE has an 9pportunity to decide 
If, when and how It wlll Issue an NTA and/or detQln the allen. 

'This referral process rehites to the casei not necessarJly the applicant or petitioner. If an alien4 is 
arrested during h1s or h.er encounter with USC1S (e.g. at the time of an lntet\llew), the case referral 
process through FDNS i::ontinue.i;; as described, but the process Is essentially expedited as a result of 
lCE's arrest. 
,. 
There are several reasons why the MOA distinguishes egteglous public safety cases from other crimlnal and non· 
criminal cases. The MOA identlf!es this group of users cases as those most llkely to be ICE priority removal cases. 
The referral process descrfbed bel.ow ensures that these cases are brought to lCE's attention as quickly as possible, 
and a ('.leclsion made quickly whether to apprehend and detain an alien who is an egreg1ous risk to public 'safety. 

The prioritization of these cases also renects the fact that, unl!~e applications and petitions where the customer bears 
the burden of proof, In removal proceedings the government bears the burden of proof. In order to establish that an 
alien is amenable to removal, ICE often must acquire certified disposition records directly frorn the appropriate 
authorities before It issues an NTA on crlmlnal grounds. Thus, early notincatlon gives ICE both an opportontty to 
apprehend an egregious public safety risk a11d an early opportunity to acquire the requited evidence for removal 
proceedings. · 

finally, since the definition of an egregious p\.lbllc safety ~se indudes ~rrests, for which a final disposition rnay still 
be pending, an alien described by the definition may not be subject immediately to removal proceedings, The early 
referral of ~he case by USCIS gives lCE advance notice of the pending proceedings so that It Cflfl monttor the 
progress of the case and take the indivil:Jual Into custody at the appropriate point. 

If ICE dettirrnines that immediate apprehension is not appropriate, the referral process also ensures that USCIS can 
proceed with case processing fully cognizant of the fucts of the sltuatlon. This prevents USCfS from being in the 
sltuatlon where It allows a deniable case to remain pending Indefinitely while ICE separately pursues acquisition of 
tt1e documents necessary for It to lssue an NTA. 

1A U.5. cltiz!!n caulcl be arrested In thlS situation based on a want or warrant, but a U.S. cltlien would not be an egregious publlc 
safety case by definition. 

FOR OFFlCIAL USE ONLY 



. ' 

FOR Off!CJAL USE ONLY 

Disposition of Cases Involving Removable Aliens Page 4 of S 

• Egregious Public Safety C!lse Referral Process 

• Ggreglous public safety cases discovered In tile four service centers (California, Texas, Vermont, Nebraska)1 

and the National 6eneflts Center wlll be placed In abeyance and the case (Including the file, when avallable) 
immediately sent to the appropriate FDU. lhe FDU will rarer the case to the 1CE BFU via a Request for 
Jnyestigatlon (FlFI). A hard c:opy of the RFI wlll be placed In the A-file and/or Receipt file.~ The FDU w\11 
retain the file unless ICE requests It or the 60 days expire. 

• Egregious public safety cases discovered In local offices will be placed 111 abeyance and the case (Including 
the rne, when available) immediately referred to lhe Fraud Detection and National Security Immigration 
Orf\cer (FDNS IO). The FONS 10 wlll refer the case to the local ICE SAC via an R.FI. A hard copy of the RFI 
will be placed in the A-file and/or Receipt file.6 A copy of the RFI must be- sent to the ICE BFU. The FONS 
IO will retain the File unless !CE requests It or the si~ days expire. 

An RF! shoulcl include any relevant attachments that USCXS has at the time, such a.s a copy of thB rap sheet, and 
a copy of the appllcation. 

The purpose of an RFI Is to give ICE the opportunity to determine tile appropriate course of action before users 
adjudicates the case, A decision to issue an NTA may directly affect the processing of the pending application. 
Upon ·issulng the RFT, USCIS will suspend adjudication For 60 days, or until ICE provides notification of Its action 
on the case, whichever is earlier. :rhe case st1all remain pending during this period. The entity that referred the 
case to ICE must ensure appropriate tracking to account for the pending case and Its active status, 

In response to the RFI - . 
• ICE may .request that USOS promptly schedule an Interview for the purpose of lCE arresting and taking the 

alien Into custody.7 Apprehension frees users to proceed with adjudication (unless jurisdiction transfers to 
the Executive Office of Immigration Review (EOlR)), taking full account of the basis for apprehension.~ 

• ICE may Issue an NTA. Issuance of an NIA by ICE frees users to proceed with adjudication (unless 
jurisdiction transfers to EOIR}, taking full account of the basis for the NTA. 

• If ICE does not fssue an NTA or otherwise provide notification of its action on the case within 60 days of the 
RFI, USC!S may resume Its adjudication of the case, taking fLJll account of the basis that prompted the RF!, 

If the case is approvable, users will consult with ICE prlot to adjudication. 
Once adjudicated, regardless or the decision, USCTS will notify ICE of the result by sending a copy 
of the original RFl to 'ICE with a cover memorandum advising of the outcome of the case. 

If the alien appears to be. re.movable on a crlmlnal ground, then the procedures for 
non·egreg!ous crlrnlnal matters should be followed (referring the completed case to 
ICE ORO for NTA Issuance). 
If the alien is removable on other than crimlnal grounds, USCIS should follow the 
analysis and procedures described below in sections 3 through S of this 
memorandum, 

Egregious Public Safety Cases referred to ICE prior to adjudication should be called up and reviewed no later 
thim 60 days alter referral. Normalty the case should be adjudicated. However, USCIS retains discretion to 
forrnally place the case In abeyance For ICE to conduct further Investigation, the formal abeyance process as 
described at 8 CFR 103.2(b)(18) should be initiated.: .. 

If, in resp9nse to an RFI, lCE requests the file, USCIS should work with the local lCE office to determine whether 
copies of documents are sufflclei:lt. If ICE Insists that It needs tne orlglnal flle, the FDU or FDNS IO will promptly 
ship the Ole If In Its possession, but shall retain the original of the pending application and a copy of the 
supporting documentation so USCIS can proceed with adjudication If that becomes appropriate. A copy of the 

. s Both ICE Office or lnvesligalions and DeportJtlon and Removal wUI be given access to the FDNS Data System ln the near future. 
These procedures wlll be updated at that time. 

• ~Ibid. 

' Several recent examples around the r;ountrv, nota\:lly with !·90 applications, have dsrnonstrated the effectiveness or this strategy 
for apprehending egregious public safety risl<S. · 
1 For I ·90, 1·751 and Hl29 processing see the additional referral and processll'lg Instructions found bl?low. 
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application or petition and supporting documents should be included in the A-ftle sent to ICE. In any case In 
which ICE requests the f1le1 USClS wlll consult with ICE before rendering a final decision on the case. However, 
these consultations should not delay denial of an up plication, or pet!tion 1 nor should they delay an approval if the 
case ls approvable de.spite the basis for the RFI, 

Since this file protocol differs from tl1at described in NQP and the l-"185 SOP, updates to those documents will be 
forthcoming. 

USCIS District Directors are expected to work with the local ICE SAC to ensure smooth processing of referred 
cases. service Center Directors will likewise continue liaison with ICE through the FDUs. In situations where 
Issues are Identified, District Directors and Service Center Directors should lmrnedlately bring them to the 
attention of HQFDNS through offrcial channels. 

• An Important )'lote with respect to.!·90, l-751 ahd I-829 applications filed by a permanent resident 
or conditional permanent resident where the applicant is an egr~gious public safety rlsk: 

I-90 cases: 
u, within the 60 day RFI evaluation period, ICE t11kes a permanent resident who Is an I·90 applicant 
into custody and issues an NTA, usos should leave the r-90 pending and in active suspense. 

• While In proceedings, ~ permanent resident not In custody will be Issued temporary evidence of 
status ln 6 month Increments. 

• If removal proceedings are terminated or otherwise end without the alien's removal and loss of 
status, USClS shall then adjudicate the X-90, and, if approved, Issue the. normal permanent 
resident documentation to which the pe~on Is entitled. _ 

t • If the alien Is ordered removed and thus loses permanent residence status, USCIS shall upon that 
basis deny the I-90, 

If IC!: does not Issue an NTA or otherwise provide notification of Its action on th!l case within the 60 
day RFl t:!valuatlon period, since the allen Is a permanent resldent1 USCIS shall adjudicate the 
appllcatlon. Upon adjudication of the J.90, USCIS wlli forward a copy of the original Rfl to ICE with a 
~over memorandum advising that the 1-90 has been adjuclkated. If the application is approved, USCIS 
Wiil issue the normal permanent resident documentation. 

Note: This 1·90 referral process supersedes the l-90 Instructions In the April 10, 2006 entltled "Permanent 
Resident Documentation for EOIR and 1-90 Cases" insofar as that memotatidum relates to 1·90 applicants 
who can be defined as egregious public safety cases. All other policy in the April 101 2006 memorandum 
remains unchanged. , 

• I-751 and 1·829 cases: The law limits our review of the removal of conditions to certain speclfic factors1 not 
inclodin9 subsequent criminal activities. 

• If, within the 60 day RFI evaluation period, ICE takes a conditional permanent resident who !s an I-751 
or 1-829 applicant into custody and Issues an NTA, USCIS should deny the 1·751 If appropriate grounds 
for denial exist. If the petition appears oth~Mise approVZ1ble, ICE Counsel should be consulted as to 
whether USClS should leave the I·7Sl/829 pending and In cictlve suspense while the person Is In 
proceedings. (This applies only to these egregious public safely cases. In all other cases, the 1-751 or I· 
829 should be approved If It Is otherwise approvable.) 

• H removal proceedings are terminated or otherwise end without the person's removal and loss of 
status, users shall then adjudicate the 1-751/829 and, If approved, issue the normal permanent 
resident documentation to which the person Is entitled, 

I lf the per5on Is removed and thus loses c:ondltional permanent residence status, users shall upon 
that basis deny the l-751/829. 

• If ICE does not issue an NTA or otherwise provide notification of Its action on the aise within the 60 
day RFI evaluation period, USCIS shall ;;1djudicate the pll!tition and1 if approved, issue the normal 
permanent resident documentation. If approve.d1 a copy of the orlglnal RFl and a cover memorandum 
advising that the case has been approved Wiii be forwZlrded to ICE. 

in ;;ill ceise~ in which It ilppears that the 11lien is lnaclmisslble or removable for a criminal offence not included on the 
egregious public safety case llst, USCIS will complete the adjudication prior to referring the c.ese to rcE. ICE will 
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decide whether aiid how It will Institute proceedings and whether or not they will detain the alien. Users wlll not 
prepare or issue iln NIA In such o case. Once adjudication is complete, the FDU or FDNS IO will send an RFI and the 
accompanying file, if In the possession of thi: office or center Issuing the R~l, directly to the appropriate ICE Field 
Operations Director (FOD) or designated POC, The FDU or FONS lO will concurrently transmit a copy of the RF! to 
ICE HQ DRO Criminal Alien Division for statistical monitoring purposes. 

H there Is any confusion or uncertainty about dasslfying a case as egregious or non·egregious, the USCIS adjudicator 
should refer the matter as an t!gregious publlc safety case through supervl!Sol)1 channels to the FDU or PDNS IO. 

The accompanying ftle will be referred to ICE with thB RFl If the file is in the possession of the referring USCIS office 
or center. 

If the file Is not in the referring USdS office, the RF! should Include any relevant attachments that USClS has; such 
as a copy of the rap sheet and a copy of the application. Where usci:s obtained certlfled conviction records through 
normal processing of the application, tt wlU im;:l!.Jde those records with the RFI, but lt wlll not hold the RFI on a 
completed case just to obtain those dlsposltion records. Instead ICE wlll decide. whether and how It wlll directly 
obtafn such records as part of Its declsion whether and when It will Issue an NTA. 

• Referral Process 

A C(JSe referred under this process is referred to ICE to allow It to make a determincition, based on the totality of 
circumstances, as to whether an NTA should be issued If lCE does decide to Issue an NTA, It wlll determine the 
appropriate grounds for removal. 

Cases adjudicated by the Stlrvice Centers; Once adjudication Is completed,~ if the alien Is removable 
on a criminal charge regardless of the reason for the denial10

, the file Wiii be referred to the FDU. The FDU 
· wlll refer the case to the appropriate ICE FOD via ~n RFl. 

Cases ·adjudicated In local offices: Once adjudication ls, complete,1i If the all en ls removable on a 
criminal charge regardless of th~ reason for the denial1 the file will be sent to the FONS IO, who w!ll 
complete an RF!. The FDNS IO wlll theri refer the case via the RFl to the local ICE FOD. 

~s;a~es where the NTA Is ~re;;s:rlbed by Regulation 

In certain instances the Issuance· of an NTA is required by regulation. These lriclude Petitions to Remove Conditlon.s 
on Residence (Form 1~751) 1 Petitions by Entrepreneur to RemovE) Conditions (Forms I·B29)1 and Appllcatlons for 
Family Unfty Benefits (Forms 1-617). See B CFR 216.3(a), 216.6(a)(5)1 and B CFR 236.H(c). 

An NTA must al~o be lssued after the termination of refugee status by a District Director. See 8 CFR 207 .9. In these 
instances USdS wlll lsslJe the requlsl~e NTA as part of completing the adjudication. 

4, ~ilr>es Danmd by users Ba~ 1m Fraus.J 

ln all pending cases where there Is a suspicion elf fraud, USC!S1 through the fDU or the FDNS 101 sends an RFI to 
ICE pursuant to current procedure. lf lC~ decllfies the case, USOS FDNS Initiates an administrative inquiry to verify 
any fraud. 

In cases where fraud has been verified in a frtJud V~rlflca(lon Memorandum and the denial Is at least in part based 
on a finding of fraud, USCIS will Issue an NTA once It denies the case. The NTA must Include the appropriate fraud 
charge. 

9 11115 lricl~des the conclvslol'I of <1ny administrative appeals. 
10 lo determining whether the alien ls amenable to a chiirge of removal on ii criminal ground, the c.ase must be reviewed for either 
212 or 237 charges as relevant, arid ror any pre11lously granted waivers (e.g, an approved Form 1·501): lf the alien was previously 
In proceedings befor·e the Executive Office of Immigration Review, the case must be reviewed to determine If a waiver was granted 
(e.g. 212(c), c.anc:ellatlon of RemoVal ror Certain Permanent Resldents, or Form l-601). IF a waiver has been previously 9raAted the 
alien is not longer removable on that ground. If USClS has received the relevant conviction documents in the coursE! of the 
adjudication, that should be noted In the RFI. If there are any questions consult with USCIS counseL · 
u This includes the conclusion or any administrative ilppeals, 
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:5.::..,All 0th ar Cases 

ln all other cases, once th!! denlal of the application or petltlo11 ls complete (Including applications for waivers for 
which the applicant may be eligible), USCIS may issue an NTA where t~e applicant or permanent l~ldent petltlonei
appears to be removable, However, If an iru:llvldual submitted an application while In a valid non-Immigrant status 
and there is no criminality surrounding ttui reasons for the denial and nothing ~l!;e Indicates that the alien Wiii not 
timely depaut tho United States, the dental notice should cle1lrly corivey to the appllcant the effect of the decision ;;ind 
the fact theit the individual should depart tl1e United States or potentlally Face removal proceedings, 

lf an alien is in parole status as a result of an advance parole and has not otherwise violated the terms of hls or her 
admission, the denial will indicate that the parole is terminated 30 days arter the date of the denial. Issuance of an 
NTA also wm serve as written riotlce of the termination of the parole, unless otherwise spedfled. See 8 CFR 
212.S{e}. 

It Is important to note these provisions do not affect the ablllt.y of the District or Service Center Director.s to is.sue 
voluntary departure, to recommend deferred action or to reinstate a person's nonirrimlgrant status, Exc.ept for 
national security cases, egregious publlc safety cases rejected by ICE, cases where an NTA is required by regulation, 
and fraud c;Bses, USCl5 managers retain discretion tn the decision whether to Issue an NTA when compelling 
clrcumstances are present. However, lf an applicant is removable and there are no means of relief available (e.g., 
voluntary departure1 reinstatement, eligibility for another status), then an NTA should normally .be prepared i'!S part 
of the denial. Such NT As should be predicated on the most sustainable chargs: • 

. &!J1ll!onar ConslMrntion~ 

The primary role with respect to removal priorities and adrnlnlstratran !s ICE's, If users refers an egregious public 
. safety case or other criminal case to ICE and ICE decides not to Issue an NTA, then typically users wlll defer to the 

ICE decision. · 

Where USCIS issues an NTA1 calendaring the case with the EQIR wlll be Initiated based on local procedures 
coordinated with ICE Counsel and DRO. USCIS must ensure that these local procedures result In the creation of an 
IBIS record. 

usos will prioritize NTA issuance in the following order. (L) cases where fraud is establlshed, (2) cases where the 
NTA Is prescribed by law or regulation, and (3) the· 'all other cases' c.atagory. However, It Is important that we 
promptly provide EOIR with the NTA in each case In which USClS prepares an NIA. Offices must report to HQ 
Domestic·Operatlons through normal channels any backlog with respect to NTA preparation that may exist. In 
furtherance of that goal, where USCIS decides to issue an NTA, the c:ase wlll not'be counted as a denlal 
until the NTA is fotwarded to EOrR. As noted above, tnis referral can be either direct 01 through DRO, as 
establlshed by local procedures, 

It is wnderstood that many cases will contain special circumstances that are not addressed by this memorandum, As 
such, usas counsel Is available to review all NTAs. Procedures for review should !Je set at a local level, but counsel· 
review is particularly encournged on NTAs that include the fraud charge. Deviations from the procedures de.scribed 
In this rnemorandum must be approved through channels by the Director of Service Center Operations or by the 
Director of field Operations. 

Wher1 making determinations, based upon the categories listed above, employees must keep In mind USCIS' 
obligations under B USC§ 13671 which prohlbib; the release outside of DHS of aoy iriformathw relatlng to aliens who 
are seeking or have been approved ror the following: 

1. lmmigra11t status under the provisions for batter~d spouses and children in the Vloler;ce Against Women Act 
("VAWA"), 

2. Nonlmrnlgrcint sti"ltus under INA Section 10l(a)(15)(T), and 
' . 

3. Nonirnmigrant status under INA Section 101(a)(15)(U). [Limited exceptions to this prohibition can be found at 
8 u.s.c. s~c. 13&7(b)}. 
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Moreover, 8 USC§ 1367 prohibits any Department of Justice or Depertrnent of Homeland Security ernployees -
including CJS/CSP/lCE officers/agents and Immigration judges •• from makl11g an adverse determination of 
adrnlsslb\lil:y or deportabllity using Information provided solely by the abusive spouse or parent or other member of 
the household. 

Additionally, Legalization and SAW cases are covered under the confldentlallty protections identified In Section 
2'15(c:)(S) and ?10(b)(G) of the INA respectively, and LIFE legalization cases are covered under Section 1104(c)(5) 
LIFE Att (Pub.L. No. 106·553), whlc:h afford5 the S!lme protection as those Identified in Section 245A(c)(5) of the 
INA, In general, NI As cannot be imr~d based on Information obtained from legallzation applicatloriS or supporting 
documents. 

USOS' role is largely to fdcllltate the execution of ICE removal priorities. ICE manages the remo'/al docket, and also 
remains the prosecutor. Therefore, while USOS can identify through a n::ferral or an NTA that a person appears 
amenable to removal proceedings, the role of USCIS ls not to prove rernovablllty In proc~edlngs. 

Transition Guidance 

The new MOA Is effective for c:ases adj1.1dicated on or after October 1, 2006. Certain users procedures are 
already c:onsistent with the MOA·based procedures outlined In this memorandum. 

For cases adjudicated through September 30, 2005, users will follow the MOA-based procedures for 
egregious public safety C:'1Ses. 

USCIS wlll fo!low current local procedures for non-egregious public safety removable aliens and egregious 
public safety cases rejected by ICE. 

ln the Interim, usas will also follow the procedures outlinr;:d earner In this memorandum with rE$pect to 
casas where fraud Is established and. where the ITTA !s prescrlbi:d by regulatlo~. 

With respect to the 'all other cases' category, some USCIS fleld offices as a practice routinely prepare NTAs 
ror these cases. Those pffic:es should not reduce their commitment to this prm:ess, but shall continue to 
exercise prosecutor!a! discretion as appropriate with respect to preparing an NTA. Offices that currently do 
not routinely prepare NTAs in c.ases iri this category should begin to prepare to implement these procedures 
with cases adjudicated on or after October 1, 2006, and In the interim should ensure that NTAs are 
prepared on any case deemed significant. Cases and associated files not deemed signlficant enough to 
warrant issuance of an NTA should be handlnd normally alter the adjudicative process ls complete • 

. Any questions or concerns pertaining to this memorandum should be directed, through channels to Headquarters, 
Domestic Operations. Given· the complexity of Issues associated with this memorandum, it is expected that 
signifi~nt questions wllf be addressed In a following Question and Answer document that wlll be Incorporated, Jn 
effect, into this memorandum and wlll be posted under this memorandum In the Intranet page for PoHcy guidance. 

The Associate Olrector ror National Security and Records Verification has concurred with this memorandum. 

*-·--·--·-- --~·---~-··-·----

This memorandum Is designated as FOR o~FICIAL USE ONLY, and Is not to be released to outside ertities. It ls 
intended for USClS p1frsonnel perl'orming duties relative to c:ases that require decisions pertaining to the plac:ement 
of aliens in removal proceedings. This internal guidance is not Intended to, does not, and may not be relied upon to 
create any right or b1.mefit1 substantive or procedural, enforceable at law by any Individual or other party In removal 
proc:ee1:lings, in litigation with the United States, or In any other form or manner. 
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:vi l~M()J{_.i\°:'{DL:M or. /\GR l~l~'.\11 r:NT 
f·H::TWE EN 

UNITED STATES CJTIZENSHIP AJ\iD IM!v!IUR.A T!O~ SER \'ICES 
A1'1D 

L~NITED STATC.S li'vl:vllGRJ\TION AND CuSTOi'vfS E);TORCEM.ENT 
ON THE lSSUANCE or>:OTTCES TO .i.\..PPEAR 

TO ALIENS ENCOt.:NTERED DURING AN ADJUDICATION 

l. PARTIES. The pmiit:s to this Miernorandum of Agreement (MO/\) nre U.S. 
Cilit.i;;:n!ih.ip and lmm[g:ration Service:-; ( U!iCIS) nml LJ.S. !111111ignition and 
Cus(oms Enforcement (ICE)r l"\VO components of th~ U.S. Dcpn11rn~111 or 
l·lomC!limd Security (DMS \. 

2. AUTHORITY, In !iection :?.(N) of DHS [)el~ga1ion Numbc:r 01.50.1 1 

Delegation tu the Bureau of .Citizen.ship nnd l 1nm!gl'ation Services, nnd in 
s.:1.:.1km 2(K) llf DHS Delegntion Numb~r 7030. Delegation of A.uthority to 
tile ;.\s:;i.sLanL Scc1·ctary frlr the. 13urenu cir I 111111igration nncl Cuswms 
Enforcement, USCI.S and ICE receive<l ·concurr~nt m.11·horiry to is.sue norices· 
to appear i"KTAs) under the immigt·otio11 ~nd i\!miom1lity Act (INA). Ill Lheir 
r~spr;;ocLive d~l~gi:ltiom-:, USCJS and lCE wi:-rc fu.J1hcr dil'cctcd hy the Secretary 
nf Homcd;rnd Secltrity io coordinate rht:! concurrent r~spon~ibiliLii:~ prcwidecl 
under lhe~e De!egution.:i. This MOA oucE11es the c-oordinn1ion bet'\vec:n 
USC:lS and ICE, as Butborized by these Delegation.~. 

3. PURPOSE. The pwvose. of this MOA is to ser fonh \•,·hen each party \Vill 

make t.bc cktenuinat'ion whet.her or cot to issue an ~TA or oLber diarging 
documcm co rin nlien who is amenable to removal proceedings tint! whu is 
enco~1111ered during the proce!)s ot' a L:sctS adjudication. 

4. SCOPE or AGREE:vfEN'"T: This MOA Is limirecl in :;cope to the $i)ccific 
re~ptrn~ibili1ies described h,;:rein flncl will npply 10 t:M:cs ti(ljudicuLt:d by 
L:SC'IS on or nf.tcr Ocrober I, 2006 .. ·\dclltlomilly, 1hi5 M0.1\ Joes not npply 
lQ CUl'it~ identified by c:ither users or ICE i:\:i llWi.~lving ~\n ~lllen clescribed in 
sections :;37(a)(4) <>r 212(a)0) of tbi:: lt\Aj relmi.ng lo m1li<.11wl !iecurity 
gfoumls. 

5. Dl~l~'lf\fTJON, 
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:\n l~GREC110US PUBLIC SAFETY CASE is ont! whc1·.; i.nl'ornmdon indicmes 
thi.'! alien is under investigation for. ·iins b~e11 /'lrn.:sted i"or (wilboul 
disposition). or hiis bt!en collvir.:ted 01·. rn1y oi" !he fo!Jowi11g: 

a. :--.11 urc.lc:l'. rnpel ar SCXW1 I ~1bu:>c or{\ miJlO!"i'I s Ji stcci in ~ I 0 I( n)( 43 )(Al 
of che lmminration and N11tion::ilirv /-\c[ (INA), 

~ . 
Ii. lllicir trafllt:king in ftrearll\s Or destructiVi:' dc\'iCC!:l t1S defined in 

§lUl(a)(4:ritC) ofrhe.fNA .. 

c. Offenses relating lo ~xplosive material:; or firl!unns us denned iu 
~!Ol(n)(.:+3)lE) oftht; lNA. 

cl. Crin1es or violence for which rlie tenn ofimpri::ionmem inipo!;ed is at 
lenstone ~1cnr~s defined in ~IOl(a)(43'){r) of the l:\A. 

t!. An offense rclaling to the demand for or receipt of ransom as 
dr;:fincd in §10l(a)(43)(H)ofthc lNA. 

r. An offense rtlating tCl child pornography a:; defined m 
§IOl1,;i)(43)(1)ofd1e INA. 

g. A11 offenstJ relaci11g co peonage, slnvery: involunlary se.rvir.udc, mid 
rrnfl'icldng iu p1!1'$0ns as defined 'in~ I Ol(r1)(4J)(KJ(iii) ol' tl1e l't\ A. 

11. :\n offense relnling to nllen !imuggllng r.s described in 
§1Cll(a){43)(N) of the JNA. 

· 1. Human R.ights Violators, kno\i.11 or sus:p1:11,:tt!d stri!cl gang mcmbel'~. 
or l@:irpol hits. 

J, Rc-clllry after an Ol'f.h::r of c.xclusi.011! cli::pomnion or removal 
~11b::c:quem 10 c.011vict\on for ::i felony where a. ~om1 l-212, 
Application for P~rmis~ion to Rei1pply fol' Admission .into tl)c U.S. 
nl'ler Depon:atiou or Rem1.1\l~l. has nor been appruvie.d, 

k. Adcllticmal types of case.~ can be added bnsed on local criteria as 
agreed upon by Lhe ICE ,Sptcial :\gcn1 in Cl11irgt: (SAC). Office of 
D~tention ·and Re1110,·al. Field Office Director ( POD)1 and the · 
USC[S District Director for field ca~ef; oi· by tbe '1ppropria1e USCIS 
Fnrnd Detection C11i1 (FDU"l and th~ ICE Benefit Fraud Unit (DFU) 
for cc111e-r C'1!1~s. 

6. L:SCIS HESPONSlBlLJTJES 

a. This MOA docs no1 change ex1snng procedures 1clnLing to USCIS 
!\~yli1r11 Divi:-don·s issurmc.:e ot" NT1\s for nfl1.1111ati,··c asyli1m ca5e!-i. 
c1·cdible fear n:fom:ils (>I' :.:ACAR.A :;ccrion 203 r~Cl:!mds. Additlorn1JJ:--r. 
this ~ IOA does nm chang~ L:SC!S' exi.Gd11g procedures for issul11g 
NTAs i11 Temporary Prorectcd Stat1?.S ca::;es. USClS mny clrnr1gc::. tho.sc 
procec.lures ofter consLdtatfoL1 \vith lhc !Cc Pciinl of' Co11111c1 {POC) 
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ici~min~u in p<1rngrnrh 8, hut such chn11gt"s will nol be i:.011sidered ta be. 
~1 modiflention of this MOA, 

h. USClS will rcfe:r ;;111 Egregious Publk- Saf~iy Cas~:; in iL"l cemers w the 
iipproprinte lCE BFl.J "in a Referral for lnvesligaric>n (R.fI} pi•ior to the 
eompleciotl of the USCtS ~d,iudication, Th~ Rr'! wUI include any 
r~lentnt an:i'lcltme11ts ic.g. copy of 111~ mp !)bcet'l. Similai·ly, USClS will 
refer ''in an RF! nll Egregiolls Public Snfoty Cns~s in th~ t"i~ld to the 
local ICE SAC or Je;;;ignaied POC wilh concwr~nt elecLronit 
notiticalion to· the !CE !3FU prior t.o cornplciicm uf .the USCTS 
ndjudic11l'ion. Fifos l,A-r:i!c, T-File 1 and or lhe rcc~lr:it file) in U1e 
pc.i--;s~.~sion o!' Lhe refo1Tlng USClS oflice or center will also be s~nt to 
Lbe flppl'opl"ime !CE of.flee ,upon request. 

. c. Upon forwardiog an Egregiou:; Public Safety RF!. lo the [CE SAC: 
dt:signatcd POC or ICE HFl.} !lS descrihecl in paragrnph b, USCIS will 
suspend 'H.ljudicatlo11 for M day~ or um111CE pi·o,·ides notifica1ion of it~ 
action on the cast: whichever i:; eE1rlicr. [f oo requci;1 Is received from 
ICE iri the 60 dBys, USCJS may reswni;; Kdjuclicadon of"tbl!' case. Ir lCE 
requc~1s lh~ Jile i;nytimc berore adj~1dicn.L[on. USC!S will con:-:ul\ \vi1h 
ICE pricir to nppro\'ing U11;'. c:ai;e. l n a 11 referred cnse.s~ U SC'!S is to 
im.mcdintely aoiitY the ICE SAC. d~signn\t'd POC or th~ lCE l3FU 1 as 
appropriatcl 0 r any p~nding fod~nd Ii tigi:l1 ion :il) lo t:oordi nnte how lh~ 
case~ will be handled, 

d. t;SClS will l'l!for, vh1 RF! a11cl.rhe actompanylng fil:e 1 if in tho poss~s:don 
of lh.; rderring USCIS onice or ccnh:r. ull other cases iu \Vhich rrn alien 
is inadmissible or removnble from the United Sratc:; b~1sc:d uron 
convklion of n crimim1I offense nol listed under tht! tlefir1i1io11 of 
Egregious rub\ic Safety Cnse in paragraph 3 of thi:-; egreemetll 10 JCE 
D~c::mion and Renio\•aJ tDROL Th~ RFI:.: an.d fill!~ Ill po:;:;c11sio11 of the 
referrfog VSCJS office or center will bt! fonvard~cl upon complet[on of 
tht: L:SC!S atljutl.ication 10 tbe appropriate Field Office Dlrnc!or (FOO) 
or dc!iignace-d POC. USCIS will ul:;o concui-remly Lransmi1 il copy of 
t.he Rfl 10 [he J-lQ DRO Cl'irnimli. Alfrn Division for !itntl::;tical 
monitoring purposes. All rr;ferr~d cases 10· th.e: FOD i:-ir dc$lgrrntc.t.l POC 
Is to inc.tude imy pre,•iously obtllint:d C~!"tified conviclion records, 

c. USClS will b;~1.1e :\T:\:; af\er ll Ct1Se h~t:i been clcnied whe1·~ nn ~\"T,,\ rs 
p1·i..:::;cl'ihcd by re.gulmion. Thi~ includes. but may no1 be lim.it~d toi 

For111. J~ iS I, Pctiliou lo R1::111ove Condi1ions on Residt:ncc; for-Ill 1-8.291 

P~tition by Ermeprcncur 10 Rerw.Jv~ Condltions: anJ fon'n J.~ I 7. 
Application for P'amily Unity 8~neti1;.;. S£Ye 8 CTR 216,3(a'J and S CFR 
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D6.14tc:\. wSClS will :dso is~uc an \TA i1Yrc:1· re1111irnniLin of nn alien':-. 
refugee ~tnlu:I l1y fl Districr Din::cwr. ~)'ce 8 CrR 207.9. 

f'. L;SClS will i::;s11t!: Nr~\s in cases in whkb frnml h1 1 wholly or i.n pr1.11 1 a 
ha~is for dcnyicig [l\e adjudiccitinn. 

g. In all other ens~~ in whfr.h an Hlkn beco11H!.S aml!:m1bk to rcmovHI 
proce.l!<lings bused upon ti i.lenial of an appticn1i011 or b~ncfit. USCIS 
will issue an )!TA or c\Llicrwis~ ~xcrcise prOSl!tLHorial discretion. 

7, !Cl·:, RESPONS!OIUTIES 

a. The ICE SAC 01· ICE f3FU to which USCIS has reCt'1Tcd an Egregious 
Public Safety cnse will o;;!lectronicaDy notify the rcfon-ing: USCIS POC 
within 60 driys of 1he refcmd if lCf:'. intends lo i~sue an :\TA, rl:'.:turn Lhe 
c::~~c, or il'o.ddilio1rnl rime. i:-; needed far TCE lo cc1mplerc rni inve.litigation. If 
ICE continl1tis ro investigate Lbe case after 60 days, ICE \Vil I respond ii1 a 
Limely mn1UH!1'.10 nny USCTS inquiries nbriut ihe staru~ of ~1e cnse. 

b. Ot)Ce USClS ha:-: compl~te.d its adjudicrilion nf 1111 .appl icntion, pemion 
nnd/or WRiWI' inn 11(m-e::grcg.ic:1us crim[nal t:a.sc n11.~I ha~ 1·i.::len·ed th~ fi.le. 1f 

i11 l:hc jJO:iS~~'i.~iOl1 ot' lhc refef'l"ing Li$C!S offtci:; OJ' center. [O the: npproj11·in1e 
Dl~O FOD or di::.signatc-d POC, thi: DRO FOD ur tksigna~ecl POC will 
tlctennine whether ~m NTA or 01·her i:harging uocumcml i~ approprlutr;. mid 
will cltctrnnicnlly notify che L"SC!S Office of Fraud and De1eclion and 
Nnlional Security of any acdcm ta.ken. Lf the DR..0 roD or dc:~lgnmcd 
POC d~\ennh1es 1.ha[ the alien is not removablti bascu on a ~rimioal ground. 
DRO shall i:'lsuc an NTA on other grounds or shall docurnl'.!m in chi!! Jile the 
nndim! chat no crimit\al mound of removed exi~u ttnd return lhe file 1·0 thr::'.' ... ... 
referring users ofticc. 

~. POl~:TS OF CO\T:\CT. The: JCE/OI Poir1t or Comal'.t for purpo~es of 
notiftc'11ion iinctcr LlJj~ agrc;e.mem for m11ller.s nor t11hr::r.vi.sc sµecifkd is lhf! 
lch::ntiry and Bencfi[ · Fruud Uni1. TI1c tC'E/DRO POC for purposes of 
11mil1cation ·11m.ler chis ngreeine11t for rnCJ.tters not othcrwisi: ~peclfied t$ the 
HQ ORO Crim.Urn! Ali~n Division. The USC!S POC ror purpo5es of 
1wllfic.'l!ltion under this agrc.:;mem for mallt:r!' no1 L'Hht•nvi~L' ~pi;ei1·i~cJ is ~he 
Of'f'kc or FmLlcl Dereclion and NCHh.i°nal Scct1rily, 

9. OTHER PROVISIONS. \'orhi1.1g i!11h.is 1\IO,.:.\ i~ intenrJeu 10 conllict with 
c-.xisiing law~. rc!!ulali0ns. 01· DHS ilirecti\··~~. Ir~, tt..:1111 of !:his tvlOA i.5 ... ~ 

in~011idsccm with Sl1ch nuthorlty. 1hen tlu.n term :::hall he invnlid, but tbe 
re1n::d11i11n lt\l'ms and condilion:i of thi$ iVIOA shnll renwin in full r'orcc ~nd .. 
clT<.!CI. 
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10. l::ffECTIVE DAT!;;'.. The wrn1~ llf dli.~ iv!(),.\ will become cffccLive upon 
::;j gnn 111rc crl" th i :.\ cl rn::: u n)cn 1. 

11, .\1IODl'FTC'A TIONS. This :vlOA 11w~· b~ moui fit:d u1mn lht mutLHll written 
com;cnl of rhi:.! pnrties. 

l2. REVl[\V. Thcptutics agri::i: 10 Lmderrnk;;: a review of1h~ MO:\ witlLin six 
1,n) monlhli or the effective dm·c tinder purag.raph 4 lC'J d~lcr111in~ whelhcr 
any 1iwdificmions nn~ ncc~ssary rn mme dfcctively <1cco111pHsh t11e gollls of 
the ~·JOA. F'1ill1Je to conduct " review. ho\\'evcr. will no1 rl'.'.Sttlt i11 che 
lOrminnlion of this MO~o1,.. 

13, TERMIN.-\TlON. The tem1~ of this MOA. nod nny subsequeul 
modifications t.:ons~ntcd to by hotl1 parties, will rein<Jii) in effect un.lc:;:: 
ti;rn~lnutccl ai> provided hcrdn. !::itJicr party. upon AO t.lay& w1·i11~11 not.ice to 
cht: other party1 inny tcr111ina1i::: Ll1is MO/\. 

Dr. Emilio T. Golli:i;I 
Diri::c1or . :islam Secrcl~wy . 
U.S. Citizch.ship and I mmlg.rmion Services 
Li.S. D~~partmc11L of Hnrncltu'\d Sl!1;l!riry 

(al iol elr 
~-1-~~ 

.s. l nunigrntiqn nnu Customs En fbrccment 
U.S. Department of Hmrn~fond s~curi ty 
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