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Understanding the Judicial Role in U Visa Certification

BY KENDALL NILES, VERONICA THRONSON, AND LESLYE ORLOFF

s an important part of the Violence Against
AWomen Act (VAWA) of 2000 Congress cre-

ated the U visa! to offer immigration relief
and protection from deportation for immigrant
crime victims who muster the courage to come for-
ward and avail themselves of help from the crimi-
nal and civil justice systems.? Significant bipartisan
efforts resulted in the creation of the U visa in 2000°
as well as improvements to the U visa program
included in congressional amendments as part of
VAWA reauthorizations in 2005¢ and 2013,

This article discusses the role that Congress cre-
aied for state and federal court judges as U visa
certifiers and the US Department of FHomeland
Security’s (DHS) implementation and articula-
tion of this statutorily created role Pirst, this
articte provides an overview of the eligibility
requirernents, the application and adjudication pro-
cess, and the benefits that it provides to victims of
qualifying criminal activity’ It contextualizes the
U visa by addressing its legislative history and con-
gressiorial intent. :

Kendall Niles is an Associnte Aftorney at the
Takemori Law Firm, LLC, in Maryland, a firm special-
izing in immigration lewo. Niles previously worked
as the Immigrant Women Law and Policy Fellow at
the National Immigrant Women's Advocacy Project
(NIWAP). In this capacity, she was involved in research
and development of various training matervials for pros-
ecutors, judges, and law enforcement officials, address-
ing best practices for cases invelving immigrant wormen
and children who were victims of domestic abuse and
other forms of violence. Prior to working nt NIWAP,
Niles worked as a Student Attorney and Case Manager
with the International Refugee Assistance Project, where
she helped represent individuals secking asylum in the
United States and Iragi and Afghani military translators
seeking Special Immigrant Visas.

Veronica T. Thronson is Clinical Professor of Law
and Director of the MSU Law Clinic at the Michigan
State University College of Law, where she also directs
the Immigration Law Clinic. In 2012, she was appointed
to the facully of The National [udicial College and
in 2016, Thronson was elected to the Fellows of the
American Bar Foundation. She teaches Immigration and
Nationality Law and a seminar on Domestic Violence.
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Leslye Orloff is an Adjunct Professor and
Divector of the National Immigrant Women's
Advocacy Project (NIWAP) at American University
Washington College of Law. NIWAFP advocates for
Inws, policies, and practices that enhance legal options
for immigrant women and immigrant victims of
domestic violence, sexual assault, and human traffick-
ing. Orloff’s 35-year carcer includes working collabor-
atively with experts across the country to develop and
timplement immigration velicf, public benefits access,
and family law protections for immigrant women,
children, and survivors. She was involved in draft-
ing the Protection for Immigrant Victims of Violence
Against Women of the Violence Against Women Acts
of 1994, 2000, 2005, and 2013, the Trafficking Victims
Protection Acts of 2000 and 2008, legal services
nccess for battered immigrants in 1997 and 2005, and
welfare nccess for battered immigrants in 1996. Orloff
provides national techmical assistance and has pub-
lished numerous law and social science journal arti-
cles, curricula, and training materials for attorneys,
law enforcement, judges, and other professionals on
legal rights and services options for immigrant sur-
vivors of domestic violence, sexual assault, and other
critnes. '
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Next, based on the statute, DHS regulations,
policies, and publications this article will discuss
what certification is and is not in the context of
its role in the U visa application process, dispel-
ling common myths and inaccurate descriptions
of U visa immigration laws prevalent in state and
federal court cases discussing the U visa. These
include misperceptions among agencies authorized
to certify and courts that signing a certification is an
adjudication of the U visa or an endorsement of eli-
gibility or character of the applicant as opposed to a
required piece of evidence in a victim’s 1J visa case.
This article then discusses when, and the range of
court case fypes in which, the U visa statute autho-
rizes judicial certification, judicial certification best
practices, and how judicial certification of U visas
is best accomplished consistent with judicial ethics
and codes of conduct.®

The U Visa is a bipartisan eﬁ‘ort by Congress.

U VISA OVERVIEW

The U visa is the product of a bipartisan effort in
Congress to create both a crime-fighting tool and
humanitarian relief for crime victims.#

Legislative History and Purpose

Upon introducing VAWA 2000, then-Sen. Joe
Biden (D-Del.) stated:®

Of course, a comprehensive effort to reduce
violence against women and lessen the harm it
causes must do more than just arrest, convict
and imprison abusers—we must also help the
victims of violence. This legislation proposes to
assist these crime victims in three fundamental
ways: Providing a means for immediate protec-
tions from their abusers, such as through access
to shellers; easier access to the courts and to the
legal assistance necessary to keep their abusers
away from them; and removing the “catch-22s"
that sometimes literally compel women fo stay
with their abusers—such as discriminatory
insurance policies that could force a mother to
choose between turning in the man who is beat-
ing her or keeping health insurance for her chil-
dren. Another “catch-22" gffects immigrant

women who are sometimes faced with a similar
insidious “choice.” In 1994, we worked out pro-
visions so battered immigrant women—uwhose
ability to stay in the couniry was dependent
on their husbands—uwould not have to choose
between staying in this country and continuing
to be beaten, or leaving their abusers, but in doing
s0 have to also leave our country (perhaps even
without their children). This bill fixes aspects of
this problem that leave an abused womnan with
such a horrible, unfair and immoral choice.

VAWA 2000 was a bipartisan effort led by
Senators Biden (DFE), Hatch (UT) , Kennedy (MA),
and Abraham (MI) who worked together to craft
the immigration protections as well as many other
provisions in the bill.* Upon passage of the final
VAWA 2000 bill containing the new U visa relief
for immigrant crime victims, then-Senator Biden
emphasized the importance of the battered immi-
grant women provisions of the bill. Senator Biden
stated:

... [M]aybe the single most important provi-
sion we add to the Violence Against Women
Act is the battered immigrant women provi-
sion. This strengthens and refines the protections
Jor battered immigrant women in the original act
and eliminates the unintended consequence of
subsequent charges in immigration law to ensure
that abused women living in the United States
with immigrant victims are brought to justice and
the battered immigrants also escape abuse with-
out being subject to other penalties.

When Congress included the U visa as Section
1513 of the VAWA 2000, it chose to formally include
in the statute a legislative code section that explic-
itly stated the congressional intent of this important
bipartisan effort. Section 1513(a) provides the cor-
nerstone of the U visas legislative history stating:*

PROTECTION FOR CERTAIN CRIME
VICTIMS INCLUDING VICTIMS OF
CRIMES AGAINST WOMEN, (a) FINDINGS
AND PURPOSE.—

(1) FINDINGS.—Congress makes the following
findings:

(A) Immigrant womnen and children are often
targeled to be victims of crimes committed
against them in the United States, including
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rape, torture, kidnaping, trafficking, incest,
domestic violence, sexual assault, female
genital mutilation, forced prostitution, invol-
untary servitude, being held hostage or being
criminally restrained.

(B) All women and children who are victims
of these crimes committed against them in
the Linited States must be able to report these
crimes to law enforcement and fully partici-
pate in the investigation of the crimes com-
mitted against them and the prosecution of
the perpetrators of such crimes.

(2) PURPOSE.—

(A) The purpose of this section is to create a
new nonimmigrant visa classification that
will strengthen the ability of law enforcement
agencies to detect, investigate, and prosecute
cases of domestic violence, sexual assault, traf-
ficking of aliens, and other crimes described in
section 101(a)(15)}U)(iii) of the Immigration
and Nationality Act committed against aliens,
while offering protection to victims of such
offenses in keeping with the humanitarian
interests of the United States. This visa will
encourage law enforcement officials to better
serve immigrant crime victims and to pros-
ecute crimes committed against aliens.

(B) Creating a new nonimmigrant visa classi-
fication will facilitate the reporting of crimes
to law enforcement officials by trafficked,
exploited, victimized, and abused aliens who
are not in lawful immigration status. It also
gives law enforcement officials a means to
regularize the status of cooperating individu-~
als during investigations or prosecutions.
Providing temporary legal status to aliens
who have been severely victimized by crimi-
nal activity also comports with the humani-
tarian interests of the United States.

(C) Finally, this section gives the Attorney
General discretion to convert the status
of such nonimmigrants to that of perma-
nent residents when doing so is justified on
humanitarian grounds, for family unity, or is
otherwise in the public interest.

DHS has implemented the U visa in a manner
that has been consistent with this congressional

intent. In VAWA 2000, Congress created the U visa
with the purpose of strengthening law enforce-
ment agencies’ ability to investigate and prosecute
crimes. In order to reach this goal, the U visa
offers protections that provide temporary lawful
immigration status to qualifying victims of certain
criminal activities.”* With temporary legal immigra-
tion status and work authorization, victims’ safety
and stability improves allowing victims to better
cooperate with police and prosecutors.® Proper use
of the U visa provides invaluable benefits to law
enforcement officers and the entire criminal justice
system.” As a vital crime-fighting tool, the U visa
advances access to justice for immigrant crime vic-
tims and facilitates immigrant crime victim par-
ticipation in the criminal, family and civil justice
system.'®

The U Visa offers temporary lawful
immigration status.

Particular Vulnerability of Immigrant
Women and Children

Immigrant women and children are particularly
vulnerable to crimes and exploitation covered by
the U visa, such as human trafficking, domestic vio-
lence, sexual assault, stalking, and other crimes.”
This is due to a variety of factors, including, “lan-
guage barriers, separation from family and friends,
lack of understanding of U.S. laws, fear of deporta-
tion, and cultural differences.”® Domestic violence,
sexual assault and human trafficking account for
approximatelty 75 percent of U visa cases filed.?
Through the creation of the U visa, Congress
sought to both prosecute perpetrators of crimes
committed against immigrants and strengthen
relations between law enforcement and immigrant
comumunities.? The preamble to the U visa regula-
tions states:

Congress intended to strengthen the ability of

law enforcement agencies to investigate and pros-
ecute cases of domestic violence, sexual assault,
trafficking of aliens and other crimes, while offer-
ing protection to victims of such crimes.?

In issuing the U visa regulations, the US
Citizenship and Immigration Services (USCIS) rec-
ognizes that the U visa is a tool for law enforcement
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to better serve crime victims. Without legal immi-
gration status, immigrant crime victims may be
reluctant to report criminal activity or assist in an
investigation or prosecution for fear of putting
themselves at risk of removal® from the United
States. The U visa is designed to counter the vic-
tim’s fear of deportation by offering them tempo-
rary legal immigration status, which encourages
the reporting of crimes to law enforcement.

The U Visa is designed to counter the victim’s
fear of deportation.

Perpetrators of crimes against immigrant vic-
tims are actively engaged in efforts to report victims
to immigration enforcement authorities so that per-
petrators can elude criminal prosecution or gain an
advantage in civil or family law cases.” Thus, the
U visa has been designed to help curtail the success
of such actions by perpetrators.? Obtaining a U visa
certification is a prerequisite to a victim’s ability to file
an application. The certification is a piece of manda-
tory evidence that is part of the U visa application
filed with USCIS®» Once the victim attains the U visa
certification and files the application, the victim's case
is entered into a special VAWA confidentiality system
that red flags the case and warns DHS enforcement
officials, in the event the victim becomes the target of
DHS enforcement actions, that the individual has a
pending, approved, prima facie or bona fide determina-
tion in a VAWA, T visa, U visa, or battered imimigrant
spouse of a work visa holder case.®

In addition to being a crime-fighting tool for law
enforcement, a primary purpose of certification is
to promote participation of immigrant crime vic-
tims in the justice system.* Lack of lawful immi-
gration status can be a major factor in victims’
decisions not to contact law enforcement to report
crimes.? Perpetrators will often use the immigrant
victim’s lack of legal status as a means to exploit
and control them.®* Having understood the helpful-
ness provided when victims report and otherwise
aid in the detection of crimes,* Congress designed
the U visa so as to ensure that certification is not
conditioned upon the occurrence of any specific
event and is not tied to how the case proceeds, in
what stage of a proceeding the case is, or whether
the case goes forward at all.®

The primary purpose of the U visa is to encour-
age reporting of criminal activity. This purpose is

not limited to allowing victims to remain available
as witnesses for the prosecution of a criminal case,
as was mischaracterized by the North Carolina
Judicial Standards Commission’s Advisory Opinion
in 2014.% Although promoting participation as a wit-
ness is certainly one of the benefits to law enforce-
ment, U visas are legally available to immigrant
victims who assist government officials in detection,
investigation, prosecution, conviction, or sentencing
of any U visa criminal activity.*” Narrowly constru-
ing the U visa to be limited to immigrants needed to
testify or who testify as witnesses in a criminal case
misunderstands the true intention behind the U visa
as both a tool for law enforcement, prosecutors, and
the courts and a tool to furthering the humanitar-
ian interests of the United States.®® Promoting access
to justice and participation in criminal, family, and
civil court cases is an excellent example of efforts
that comport with congressional intent in further-
ing the humanitarian interests of the United States.
The U visa scheme serves to facilitate cooperation
in the detection, investigation, prosecution, convic-
tion, or sentencing of criminal activity by immi-
grant crime victims without fear of deportation.®
The North Carolina opinion also mischaracterized
the U visa status as a preferential status under the
law. Rather, the U visa is a temporary visa afford-
ing non-immigrant legal status, allowing holders to
remain and work in the United States for, generally,
four years.® After four years, if certain conditions
are met, U visa holders may qualify to apply for
lawful permanent residence.”

Eligibility and Requirements

The U visa is designed to “strengthen the abil-
ity of law enforcement agencies to detect, inves-
tigate, and prosecute cases of domestic violence,
sexual assault, trafficking of aliens, and other
crimes... while offering protections to victims of
such offenses in keeping with the humanitarian
interests of the United States.”#

This visa provides immigration relief for immi-
grants who suffer “substantial physical or mental
abuse” as a result of certain criminal activity perpe-
trated against them.# An individual is eligible for a
U visa if the following conditions are met:

e The individual is a victim of a qualifying
criminal activity.

o The victim possess information about the
criminal activity.
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o If under the age of 16 or unable to pro-
vide information due to a disability,
incapacity, or incompetence, a parent,
guardian, or next friend may possess the
information about the crime and provide
it on the victim’s behalf.

»  The victim was helpful, is helpful, or is likely
to be helpful to government officials in the
detection, investigation, prosecution, CONVIC-
tion, or sentencing of the criminal activity of
which the immigrant is a victim.

o If under the age of 16 or unable to pro-
vide information due to a disability, a
parent, guardian, or next friend may pos-
sess the information about the crime on
his or her behalf.

»  FBach U visa application must inctude a certi-
fication from one of the government officials
authorized by DHS corroborating the wvic-
tim’s helpfulness.

¢  The crime occurred in the United States or
violated 1J.5. laws.

Additionally, the victim must prove the follow-
ing to DHS:

¢ The victim has suffered substantial physical
or mental abuse as a result of having been a
victim of criminal activity.

e The victim is admissible? to the United States.

o If the vichim is not admissible, the vic-
tim may apply for an inadmissibility
waiver from IXHS as part of the U visa
application.*

The criminal activity is that involving one
or more of the following or any similar activ-
ity in violation of federal, state, or local criminal
law: rape; torture; trafficking; incest; domestic
violence; sexual assault; abusive sexual contact;
prostitution; sexual exploitation; female genital
mutilation; being held hostage; peonage; invol-
untary servitude; slave trade; stalking; kicnap-
ping; abduction; unlawful criminal restraint; false
imprisonment; blackmail; extortion; manslaugh-
ter; murder; felonious assault; witness tamper-
ing; obstruction of justice; perjury; ot attempt;

conspiracy; or solicitation to commit any of the
above mentioned crimes.®

In order to be eligible for a U visa the petitioner
must provide a U visa certification® which sup-
plies DHS with evidence that the victim was, is, or
is likely to be helpful in the detection, investiga-
tion, prosecution, conviction, or sentencing of one,
or multiple, of the criminal activities listed in the
U visa statute” The DHS regulations, policies, and
resource publications all confirm that as a matter of
federal immigration law the statutory term “inves-
tigation or prosecution” is to be interpreted broadly
to include assisting with detection of criminal activ-
ities. Common examples of assistance in the detec-
tion of criminal activities can include calling the
police for help, providing information to police and
prosecutors, seeking a civil protection order, pro-
viding evidence of domestic violence, child abuse,
sexual assault, or other U visa criminal activity in
a custody case. The phrase “investigation or pros-
ecution” has also been defined in the U visa regula-
tions to include assistance offered in a criminal case
that may lead to a conviction and assistance in the
sentencing phases of proceedings because they lead
to or extend from the criminal investigation and
prosecution.®

The primary purpose is to encourage reporting
of criminal activity.

The term “helpfulness” has a broad definition
and can take numerous forms. A petitioner meets
this requirement by providing information and
assistance reasonably requested by law enforcement
or prosecutions Once a victim has been helpful or
offered helpfulness, certification is available for the
victim even if the case is dismissed, does not go to
trial, the defendant pleads guilty, police do not take
the case to prosecutors, the prosecutor chooses not to
prosecute, or the victim is not called as a witness if
there is a trial® Further, “[{law enforcement agencies
can sign a certification even if no prosecution, arrest,
or conviction has been made, and even if the case
is closed. Formal charges or the launch of a formal
investigation is not required.”

A completed U visa certification Form I-918
Supplement B must be submitted as a required
piece of evidence in the victim’s U visa applica-
tion.” Applications filed without certifications will
be rejected as incomplete.® The 1-918 Supplement B
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certification form alone does not grant any imimi-
gration benefit,®

Signing a certification is not an adjudication of
the U visa. In DHS's Resource Guide for governmen-
tal U visa certifiers, DHS states that Supplement B
is “a required piece of evidence to help demonstrate
that:

*  Qualifying criminal activity has occurred;

¢  The victim has information about the crimi-
nal activity; and

* The victim was helpful, is being helpful, or is
likely to be helpful in the detection, investi-
gation, prosecution, conviction, or sentencing
of criminal activity, %

The certification does not guarantee that the
U visa petition will be approved by USCIS."®
Likewise, the cerfification is not conclusive evi-
dence of eligibility for the U visa.®?

In addition, the DHS Resource Guide states that:®

Without a completed anid signed U visa certifica-
tion, the victim will not qualify for a U visa, as it
is a required part of the application, and there is no
exceplion to this requirement. However, by sign-
ing a U visa certification, the certifying agency,
official, or judge is not sponsoring or endorsing
the victim for a U visa, and the completed cer-
tification does not guarantee that USCIS will
approve the U visa petition. USCIS considers the
U visa certification as only one part of the evi-
dence in support of the U visa petition. USCIS
determines the victim's credibility and whether to
approve the petition based on the totality of the
evidence and cireumstances of each case,

Federal and State Roles

The U visa scheme that Congress created estab-
lishes distinct roles for federal and state officials.
Generally, the federal government had broad
power over US immigration law under the US
Constitution.# “Tederal governance over immigra-
tion and alien status is extensive and complex.”®
But this comprehensive federal role in adjudicating
immigration matters does not mean that other per-
sons and institutions have no role. State officials,
including judicial officers, police, and prosecutors,
often play a supporting, but central and formal, role
in the federal adjudication of U visa applications.

As analyzed more fully in the following sections,
government agencies and judicial officers who
have authority under federal law to sign certifica-
tions are not legally required to sign a certification.
and whether to certify is at the discretion of each
certifying agency or judicial officer.® The certifying
agency should make certification determinations
on a case-by-case basis while remaining consistent
with congressional purpose, applicable law, and
DHS regulations and policies.” Although there is
no legal obligation for a certifying officer or agency
to complete a certification, it is important to con-
sider that without a certification, any U visa appli-
cation filed will be rejected by USCIS as incomplete
because the filing did not include the required cer-
tification.® In many cases, the helpfulness of the
victim is well-established in the evidence of the
case and uncontested. However, the formality of
a signed certification is required for USCI5 {o con-
sider a U visa application complete.

“Helpfulness” has a broad interpretation.

The certifier is not liable for a victim’s future
condhuct or criminal actions.® By signing the certi-
fication the certifier is not vouching for the victim's
character”™ A certifier may also withdraw or dis-
avow a certification at any time after signing if the
victim unreasonably refuses to continue to cooper-
ate.” Without the certification, the federal process is
undermined and the goals of the federal legislation
are subverted.

DHS officials charged with implementing US
immigration laws are best positioned to see the
entire U visa application process and its various
components. They are the experts on VAWA's pro-
tections for immigrant victims of crime includ-
ing the U visa protections for victims of criminal
activity.” The complexity of US immigration laws
is enhanced in those areas of immigration law in
which implementing regulations have not kept
up with subsequent statutory reforms. The VAWA
immigration provisions, including the U visa are
excellent examples of this problem. To address
emerging needs for victim protection and to
enhance the effectiveness of criminal investigations
and prosecutions of perpetrators of crimes against
immigrants, Congress has, over the course of more
than two decades, made improvements to VAWA's
crime victim protections. VAWA’s immigration
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protections, which were originally enacted in
1994, have been amended, first in 1996™ and then
three more times as part of the Violence Against
Women Acts of 20005 2005,/ and 20137 These
amendments included the creation of the U visa in
2000 and improvements to the U visa's statutory
protections in 2005 and 2013.

As immigration statutes are amended, often por-
tions of DH%'s implementing regulations are over-
ruled by statute, and it can take many years for
DHS to issue new regulations to reflect statutory
changes that have been enacted in the interven-
ing years since the original regulations were pub-
lished. To address this issue, DHS issues policy
guidance, adjudicator’s field manuals, and publi-
cations designed to implement statutory rveforms
while DHS is in the process of updating its regu-
lations. The U visa and the VAWA self-petitioning
programs ate two examples of areas of immigration
law in which policy memos and DHS publications
fill the gaps in implementing the VAWA self-
petitioning and U visa program’s most recent statu-
tory changes governing adjudications of VAWA and
U visa immigration cases while the regulations are
being updated.

Signing a certification is not an adjudication -
of status.

When the intent of Congress is clear, courts will
apply the plain meaning rule of statutory inter-
pretation; however, when congressional intent is
unclear, courts should defer to the relevant federal

- agency”™ With regard to U visa certification, the
U visa statutes list judges as one of the govern-
ment agencies authorized to sign U visa certifica-
tions.” However, the statute itself provides little
additional clarifying guidance to certifiers, leaving
many ambiguities on the U visa certification pro-
cess and requirements. DHS, the agency charged
with implementing the U visa certification and
the U visa program, has issued regulations* poli-
cies, and publications that provide courts and cer-
tifying agencies answers to myriad questions that
typically arise in relation to the U visa and U visa
certification. :

Two-Prong Test

In Chevron, the US Supreme Court created a two-
prong test to determine when courts should defer

to an agency’s interpretation of a statute. First, the
court has to determine whether the statutory lan-
guage in question is ambiguous and should apply
the plain meaning of the language if it determines
that the language is not ambiguous, itrespective
of the agency’s interpretation. If the court deter-
mines that the statutory language in question is
ambiguous, it must defer to the agency’s interpreta-
tion so long as it is a reasonable one® In Cheoron, the
Supreme Court ruled in favor of giving deference in
statutory interpretation, when the intent of Congress
is unclear, to the administrative agency tasked with
enforcing the legislation® The Court statec:®

First, always, 4s the question whether Congress
has directly spoken to the precise question at
issue. If the intent of Congress is clear, that is
the end of the matter; for the court, as well as
the agency, must give effect to the unambigu-
ously expressed intent of Congress. If, howevet,
the court determnines Congress has not dirvectly
addressed the precise question at issue, the court
does not simply impose its own comstruction
on the statute... Rather, if the statute is silent
or ambiguous with respect to the specific issue,
the question for the court is whether the agency’s
answer is based on a permissible construction of
the statute.

Chevront deference is not a broad grant of defer-
ence to federal agency interpretations of ambiguous
statutes. Deference must be given only in instances
in which the ambiguity “constitutes an implicit del-
egation from Congress to the agency to fill in statu-
tory gaps.”® Delegation of authority from Congress
can “[ble shown in a variety of ways, as by an agen-
cy’s power to engage in adjudication or notice-and-
comment rulemaking, or by some other indication
of a comparable congressional intent.”*

A certifying judge is not sponsoring ot
endorsing a visa.

Skidmore established more generally applicable
principles of deference to an agency’s interpreta-
tion of a statute that the agency is responsible for
implementing or enforcing, Skidmore found that
although the agency’s expertise is valuable in the
court’s analysis, it was not binding on a court that
was adjudicating ambiguous language within that
statute.®
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With regard to the U visa, DHS has received
an implicit delegation from Congress to fill statu-
tory gaps in the implementation of immigration
laws. Before it could formally begin accepting
U visa applications DHS twice conducted notice-
and-comment rulemaking and issiied U visa imple-
menting regulations in 2007 and T and U visa
adjustment of status regulations in 2008.* DHS also
sought notice and comment on amendments® to
the U visa application forms and U visa certifica-
tion forms resulting in the issuarnce of new U visa
forms in March of 2017 Additionally, USCIS has
issued a seties of policy memoranda and DHS has
issued training videos and training publications for
U visa certifiers providing USCIS and DHS exper-
tise answering questions from certifiers in the field
on U visas. The information provided in these
policies and publications is grounded in the regu-
lations and the regulatory history of certification,
and provides further additional detail and guid-
ance. The breadth and depth of the information in
the DHS regulations, regulatory history in the pre-
ambles accompanying the regulations, certification
forms, form instructions, policy memoranda, and
DHS’ official publications and videos on the U visa
must be afforded deference by courts Jespondmg to
requests for certification.

Examples of “helpfulness” include calling 9-1-1
to report a crime.

JUDGES AS CERTIFIERS

The complex statutory, regulatory, and pol-
icy web related to U visas has made it difficult
for many state and federal courts issuing rulings
regarding U visa certification to issue opinions that
fully and accurately reflect the laws governing the
U visa program that are fully consistent with the
congressional intent reflected in the statute and
DHS expertise published in the regulations, pre-
ambles to regulations, policies, and training publi-
cations. As a result, when state and federal courts
have issued opinions discussing U visa certification
and the U visa program, the court’s decisions often
contain legal inaccuracies about the federal immi-
gration laws that govern the U visa program.

The national review of U visa case law dis-
cussed in this article uncovers a number of areas

in which state and federal court decisions conflict
with federal immigration laws, and DHS regula-
tions, policies, and views on U visa certification.
Misinterpretations of federal U visa immigration
law contained in court opinions in some, but not
all instances, have caused courts to reach deci-
sions that are either inconsistent with or confrary
to the U visa statute and its legislative and regu-
latory history” In other cases, misstatements of
U visa immigration laws are dicta in courts opin-
ions. When courts include legal inaccuracies about
the U visa program in their opinions, other courts
cite those opinions and the dicta they contain and
rely on them as accurate statements about U visa
laws. This pattern becomes “an obstacle to the
accomplishment and execution of the full purposes
and objectives of Congress” and undermines both
the crime fighting and the victim protection goals
of the Violence Against Women Acts enacted over a
period of more than two decades.

Certification Is Not Adjudication

In several cases from jurisdictions nationally,
courts have misconstrued judicial certification as an
adjudication of the underlying immigration appli-
cation. For example, in Aguirre-Palacivs v Doe, the
Court conflated the act of certification with the act
of adjudicating overall eligibility of the applicant
for a U visa. The Aguirre-Palacios Court correctly
recognized that its jurisdiction “does not extend so
far as to confer further jurisdiction over questions
of Plaintiff’s eligibility for a U-Visa under 8 US.C.
§ 1101(a) (15)(U). The United States Citizenship
and Immigration Services (USCIS) has sole jurisdic-
tion over such relief.”® However, it then incorrectly
conctuded that judges could not sign certifications,
because it misconstrued the act of signing a certifi-
cation to be adjudication of the U visa case, which
certification is not.

The Court did not understand the difference
between certification (the formal required mecha-
nism for providing evidence to USCIS) and adju-
dication of the U visa application. Certification is
not an adjudication of the applicant’s eligibility for
a U visa.* This_decision ignores the fact that the
U visa statute® and regulations® explicitly list
judges as U visa certifying officials, in a carefully
circumscribed role, as certifiers, and not as imini-
gration adjudicators.

The DHS Resource Guide on U and T visas con-
firms that a certification is not an adjudication,
stating:”
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Federal, State and local ... agencies do not grant
or guarantee i U visa or any other immigration
status by signing a U visa certification (Form
1-918B). Only USCIS may grant or deny a
U visa after a full review of the petition to deter-
mine whether all the eligibility requirements
have been met and a thorough background
investigation.

By signing a U visa certification, the judge only
certifies:®

*  Thejudge’s identity;

» The judge’s position as a judge, magistrate,
commissioner, alderman, judicial referee,
surrogate, master, chancellor,® or other gov-
ernment official authorized to sign U visa
certifications;

¢  That the applicant is a victim of a “qualifying
criminal activity”; ‘

s That the certifier is either detecting, investi-
gating, prosecuting, convicting or sentencing;

¢ That the victim possesses knowledge con-
cerning the criminal activity;™ and -

» The applicant’s past or present helpfulness or
likely futire helpfuiness in the detection, inves-
tigation, prosecution, conviction, or sentencing
of one or more qualifying criminal activities.

In signing a U visa certification, the certifying
judge is not sponsoring, endorsing, or granting
the victim a visa. " USCIS is the sole adjudicator of
U visa petitions and a completed certification does
not guarantee approval of the U visa by DS offi-
clals. ™ A signed certification does not confer on the
victim legal immigration status. By signing a certifi-
cation, a judge, or any other certifier, is not making
any determination of the applicant’s eligibility for a
U visa.® The certification is a mandatory piece of
evidence that must be filed as part of the victim’s
U visa application.” A certification provides evi-
dence that the petitioner is a victim of a qualify-
ing criminal activity and that the victim has been,
is being, or is likely to be helpful in the defection,
investigation, prosecution, conviction, or sentenc-
ing of that activity.’®

To be granted a U visa immigrant victims are
required to prove to USCIS that they meet all

U visa eligibility requirements, which includes
proof (e.g., of substantial harm, admissibility, and
waiver eligibility) that goes beyond the information
contained in the U visa certification.®* USCIS also
requires that all applicants for immigration relief
undergo a full criminal and immigration back-
ground check using fingerprints. USCIS will review
a U visa application in its entirety, which includes
the U visa application form, the certification, an
affidavit from the victim, and any other supporting
evidence such as police reports, medical tecords,
photos, court documents, and witness affidavits.¥
During the adjudication process, USCIS may elect
to contact the certifying agency to ask whether the
victim has continued to provide assistance that
was reasonably requested or for other additional
mformation.™

Neither conviction nor prosecution is required.

In addition, as with every petitioner seek-
ing immigration relief, an applicant for a U Visa
must be admissible to the United States.® There
are specific waivers of inadmissibility available to
recipients of U visas if the Secretary of Homeland
Security determines that such a waiver would be
in the public or national interest.® The U visa reg-
ulations provide extremely generous waivers of
inadmissibility grounds for U visa petitioners; in
general, most grounds of inadmissibility may be
waived for a petitioner granted a U visa except for
those who were participants in Nazi persecutions,
or who committed acts of genocide, extrajudicial
killings, or torture.!

“Helpfulness” in the U Visa Context

Some courts have failed to fully consider the
U visa regulations and DDHS resources related to
helpfulness.i? For example, in Torres-Lopez v. Scott,
the court denied a certification because “plaintiffs
cannot be helpful to an investigation that does
not occut and there is no indication that criminal
investigation (let alone prosecution) of Defendants
is likely.”1s Aguirte-Palacios v. Doe also errone-
ously determined that there could be no certifica-
tion by the presiding judge because the case was
dismissed, and therefore the U visa certification
request of the court was moot. Further, in Nunez-
Ramirez, the court declined to issue a certification .
because the defendant pleaded guilty, resulting in
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no trial, and the court found there was no basis to
find whether the victim was actually helpful.®® The
courts’ conclusions in each of these cases fails to
understand the U visa context, contradicts the pub-
lished regulations, policies, and positions of DHS,
and ignores the framework that federal immigra-
tion officials have established and implemented.

Government agencies with certain authority
are authorized to certify.

The fact that a case did not go to trial does not
negate the past helpfulness the victim provided,
and a certification can still be completed even if
the case did not go forward.™ This past helpful-
ness often includes but is not limited to calling the
police for help, making a police report, and meet-
ing with investigators and prosecutors. The certi-
fying agency or official may still certify regardless
of the outcome of the case!” This includes, and
is not limited to, instances in which the pros-
ecutor decides not to prosecute, there is no indict-
ment, or the case is dismissed.M® Romero-Hernandez
wrongly ruled that because the case was dropped,
the victim would not be able to show helpfulness
because there was no pending investigation or
prosecution.™ Such holdings seemingly ignore the
past helpfulness that was provided by a victim in
reporting the criminal activity and assisting in the
detection, investigation, and prosecution of the case
up to the point at which the prosecutors made the
decision to drop the case.®®

Judicial officials will sign U visa certifications
based on probable cause®™ 'or the court’s issu-
ance of findings or court orders in a civil, crimi-
nal, or administrative law cases in which the
court believes that the Immigrant seeking U visa
certification:'

s  Has been the victim of one or more U visa
listed criminal activities;12

* Possesses knowledge about the criminal
activity;® and

* Is being, has been, or is likely to be helpful
in one or more of the following: detection,
investigation, prosecution, conviction, or
sentencing of the criminal activity the victim
suffered.'®

Courts have been advised by DHS that:*%

The certification signed by the judge or other cer-
tifying official demonstrates that the applicant
“has been helpful, is being helpful or is likely to
be helpful in the investigntion or prosecution of
the qualifying criminal activity.” Judges need
only assess the helpfulness using the same stan-
dard the judge uses in making probable cause
determinations. DHS advises that certification
be granted on “any credible evidence,” which is
parallel to probable cause.

In the vast majority of cases when judges are
asked to sign certifications, the victim will be able
to demonstrate past or current helpfulness through
the victim’s involvement in the events that led up
to the case coming to court to be heard before the
judge. In criminal cases this may have involved
calling the police for help, filing a police report,
appeating at hearings on the criminal case, and
testifying. In a civil case, including but not limited
to civil protection orders, custody, or employment
actions, helpfulness includes sesking a protec-
tion order, participating or filing cases against an
abusive employer, or raising domestic violence or
child abuse in a custody or divorce case. The vast
majority of cases in which U visa applicants will
seek judicial certification will be cases in which the
victim has already demonstrated past or present
helpfuiness..

In some cases in which the victim’s prior help-
fulness may be unclear, including when the victim
has previously been afraid to cooperate, the U visa
statute authorizes certifiers to sign certifications
based on the likelihood of future helpfulness.”
Therefore, certifiers, including judges, may certify
when the judge believes, based on the facts of the
case, that there is a likelihood of future helpful-
ness for the purposes of certification. The judge
can determine, based on the facts of the case and
the nature of the qualifying criminal activity perpe-
trated against the applicant, that there is probable
cause to believe if the victim were requested to pro-
vide future helpfulness to law enforcement, pros-
ecuitors, or other government agencies investigating
the criminal activity the victim would cooperate in
such future investigation, prosecution, sentencing,
or conviction. However, as a practical matter, in any
case that has made its way into the court system
there will likely be ample evidence from the court
records, court appearances, and other information
the court receives and observes as part of the court
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process of past or present helpfulness of the victim.
If there is evidence of past or present helpfulness,
that is sufficient for certification and the certifying
agencies, including courts, do not need to engage in
predicting future helpfulness to certify.

There is no statute of limitations.

The U visa regulations'® and the DS Resouwrce
Guide broadly define helpfulness to include most
types of victim assistance with any one or more of
the following: detection, investigation, prosecu-
tion, conviction, or sentencing of a criminal activ-
ity The broad view of helpfulness sufficient for
certification and sufficient for issuance of a U visa
is rooted in the legislative history and purpose of
the U visa. The central purpose of the U visa is to
encourage immigrant crime victims to report crimi-
nal activity and to cooperate with government offi-
cials in the detection, investigation, prosecution,
conviction, or sentencing of criminal activity.*
The government officials receiving cooperation
from the victim may be law enforcement, prosecii-
tors, the courts, or any federal or state goverrunent
agency with investigative or prosecutorial author-
ity, and the case may be criminal, civil, family, or
an administrative action. Providing immigrant vic-
tims temporary legal immigration status removes
the threats of deportation used by perpetrators to
silence immigrant victims,® keeping them from
filing police reports, cooperating with government
agency investigators, cooperating in criminal pros-
ecutions, seeking protection orders, and seeking
custody of their children.

Helpfulness muy include past or present helpful-
ness. DHS explains that:®

Law enforcement, prosecufors, judges ot gov-
ernment officials can certify a U visa based on
past, present, or the likelihood of future helpful-
ness of a victim. A current investigation, the
filing of charges, a prosecution or conviction
is not required to sign the U visa certification.
An instance may occur where the victim has
reported criminagl activity, but an arrest, pros-
ecution, or conviction cannot take place die fo
evidentiary or other civeumstances, Exatnples of
this fnclude, but are not limited to, when the per-
petralor has fled or is otherwise no longer in the

jurisdiction, the perpetrator cannot be identified,
or the perpetrator has been deported by federal
law enforcement officials. There is no statute
of limitations on signing the certification—one
cun be signed for a crime that happened many
years ago or recently. A certification may also be
submitted for a victim in a closed case.

When Congress created the U visa as part of
VAWA 2000 the statute included congtressional
findings about the purpose of the U visa. Section
1513(a)(1) of VAWA 2000 highlighted the fact that

[ajll women and children who are victims of
these crimes committed against them in the
United States must be able to report these crimes
to law enforcement, The U visa was created to
strengthen the ability of law enforcement agen-
cles o detect, investigute, and prosecute cases of
domestic violence, sexual assault, trafficking of
aliens, and other crimes.. offering protection
to victims of such offenses in keeping with the
humanitarian interests of -the United States.
This visa will encourage law enforcement offi-
cials to better sevve immigrant victims and pros-
ecute crimes committed against aliens.

Congress went on to state that creating the
U visa will “facilitate the reporting of crimes to law
enforcement officials by trafficked, exploited, vic-
timized, and abused aliens who are not in lawful
immigration status.” '

The U visa regulations also discuss the fact
that helpfulness in “detection” of criminal activ-
ity is sufficient for certification and issuance of the
U visa. The U visa regulations define the ferm
“investigation or prosecution...to include the
detection of qualifying criminal activity because the
detection of criminal activity is within the scope of
a law enforcement officer’s investigative duties.”
The preamble to the regulations go on to state: “By
allowing an individual to petition for U nonimmi-
grant status upon a showing that he or she may be
helpful at some point in the future, USCIS believes
that Congress intended for individuals to be eli-
gible for U nonimmigrant status at the very early
stages of an investigation.”*®

Several courts have issued U visa certifica-
tions that are consistent with the U visa regulations
and DHS publications on the U visa's helpfulness
vequirements. These include certification based on
past, present or fiture helpfulness. In Garcia v,
Audubon Communities,® the plaintiffs were a group
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of undocumented workers asking the court to sign a
U visa certification that showed that they were help-
ful in the investigation of a crime. The cowrt did not
dispute that a “federal judge is qualified” to certify
U visa applications and found that the workers had
made “a prima facie showing that they have been
a victim of qualifying criminal activity, that they
possessfed] information concerning the qualifying
criminal activity, and that they [were] likely to be
helpful to an investigation or prosecution.”¥

Further, the court emphasized that “on-going
criminal investigation may not be necessary to
certify a U visa application because the regula-
tions contemplate the future helpfulness of the
applicant(s).”*® Baiju v. LLS. Dep’t of Labor, likewise,
correctly holds a broad interpretation of “help-
ful”® and “investigation,”* conforming to DHS
regulations

Some examples of helpful actions include, but
are not limited to:*?

(1} The victim calling 911 to report a crime,

(2) The victim providing a statement to the
police,

(3) . The victim filing a police report,

{4) The victim currently assisting law enforce-
ment, or

(5) The victim seeking a civil order of protec-
tion that can be enforced if violated in the
future.

Neither a conviction nor a trial is needed for
proof of helpfulness. DHS guidelines explicitly
state that a certifier may sign a certification even
when “the case was dismissed by the prosecutor
or a judge.” Helpfulness may be provided at any
point during the detection, investigation, prosecu-
tion, sentencing, or conviction stages of a qualifying
criminal activity. Turther, there is no requirement
that an arrest, prosecution, or conviction need occur
for someone to be eligible for the U visa.'®®

There have been misconceptions in the legal
community regarding the scope and application of
the helpfulness requirement. The North Carolina
Judicial Standards Commission’s Advisory Opinion
in 2014 erred in not recognizing that the U visa
statute and DHS regulations and policies estab-
lish a wider scope of the purpose of the U visa to
include reporting of criminal activity in addition

to continued participation in the investigation
or prosecution. Helpfulness from the immigrant
crime victim may occur at various stages of detec-
tion, investigation, prosecution, sentencing, and
conviction. The discussion in the North Carolina
opinion erroneously treats helpfulness almost
exclusively as future helpfulness.* The U visa stat-
ute, as well as DHS guidelines, explicitly describe
past, present, and future helpfulness,s

Evidence of Helpfulness

A judge may observe evidence of helpfulness in
cases that have not, do not, or may not reach the
stages of full prosecutions, conviction, or sentenc-
ing." Lxamples of evidence of helpfulness that a
judge may witness in a case that does not involve
a full prosecution, conviction, or sentencing include
the following:

¢ The victim witness gives strong and helpful
information to law enforcement that is docu-
mented in a police report, but the charging
deputy declines to file charges.

¢ The victim was cooperative with law
enforcement.

* The victim was cooperative or gave evidence
at one or more of the following: the initial
appearance, bond hearing, hearing on a
criminal or civil protection order, preliminary
hearing, or arraignment.

¢ The victim testified in court.

* The judge finds probable cause to sign an
arrest warrant based on witness and victim
interviews and a police investigation.

* The victim is cooperating with the prosecutor,
but the prosecutor believes there will be no
conviction because of lack of sufficient corrobo-
ration, so the prosecutor declines to prosecute.

¢ The victim provides evidence to prosecutors
or testifies, the case ends in an acquittal or
with a hung jury, and the prosecutor decides
not to re~file the criminal case.

e The prosecutor initiates a criminal prosecu-
tion in which a victim is providing helpful
evidence to police and prosecutors, but the
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prosecutor discovers irregularities in the crime
lab or irregularities with police officers” inves-
tigation and either exercises prosecutorial dis-
cretion not to file the case or discharges the
matter int the interest of justice.

Further, a judge may be the only certifying offi-
cial the victim will encounter due to a variety of
possible circumstances. “Judges are included as
certifiers based, in part, on the understanding that
language barriers prevent some immigrant victims
from successfully communicating with law enforce-
ment officials when trying to report crimes.”® A
judge may be the first certifier to detect undetly-
ing qualifying criminal aclivity through victim tes-
timony, pleadings, emergency orders, or motions
from civil proceedings.® Due to language barri-
ers, a judge may also be the first certifying official
who has language accessibility for the victim and is
able to provide assistance® This most commonly
oceurs when police arriving at the scene of a crime
did not secure the assistance of qualified interpret-
ers in the victim’s native language, and the victim
was unable to communicate with the police who
responded to the scene of the crime.

According to DHS, a certifying agency or official
may sign a certification regardless of the outcorne of
the qualifying case and regardless of whether the case
was ever prosecuted® DHS contemplates various
scenarios in which there may not be a pending inves-
tigation or prosecution in which a cestifying official
may still certify. These include the following:*

s The prosecutor decided not to prosecute.
e The grand jury did not issue an indictment.

¢ The case was dismissed by the prosecutor or
ajudge.

'+ A case brought by the EEOC or DOL resulted
in a judgment, settlement; or dismissal.

*  Ajudge issued a protection order or custody
ruling.

*  Achild abuse case was settled.
¢ The defendant entered a plea, whether the
plea was to an offense that is a qualifying

criminal activity or not.

* The defendant was found not guilty.

The purpose behind the U visa is to encourage

 the reporting of criminal activity, cooperation with

law enforcement, and continued participation in
the criminal justice.®™ Fostering this patticipation
was a particularly important goal of the U visa.
because the key beneficiaries of the U visa, undocu-
mented or out-of-status immigranis, are often wary
of law enforcement or may be afraid to report a
crime for fear of alerting law enforcement to their
irnmigration status.'

DHS adjudicates helpfulness in the initial U visa
application, evaluating the certification together
with a totality of the supporting documentation
submitted with the U visa application. Once a
U visa is approved, the victim has a continu-
ing obligation to cooperate with police, prosecu-
tors, and other government agencies’ reasonable
requests for assistance.

USCIS wilt not provide U visas to petition-
ers who have unreasonably refused to continue
cooperating with reasonable requests from law
enforcement. In determining whether the vic-
tim unreasonably refused to provide assistance,
USCIS is tequired to consider the totality of the
circumstances based on all available affirmative
evidence in the case including force, fraud, or
coercion, the nature of the victimization, guide-
lines for victim and witness assistance, and the
specific circumstances of the applicant, includ-
ing fear, severe traumatization (both mental
and physical), and the age and maturity of the
applicant.®

Certification and Judicial Ethics

The Minnesota Board of Judicial Standards
released Opinion 2015-2 on June 26, 2015,
addressing the permissibility of U-visa certifica-
tion by judges.®” One of the issues the advisory
opinion specifically addressed is the concern that
judges are ethically prohibited from “makling]
any public statement that might reasonably be
expected to affect the outcome or impair the fair-
ness of a matter pending or impending in any
court, or make any nonpublic statement that
might substantially interfere with a fair trial or
hearing.”1® However, the advisory opinion makes
the distinction that a judge may make such state-
ments in the course of official duties and fur-
ther recognized certification for U visa as falling
into the category of a judge’s “official duties.”™
The Board also considered whether, by signing
a certification, judges are improperly involving
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themselves in the role of the prosecution by fore-
casting whether a witness may be helpful to the
prosecution.

The Minnesota Board on Judicial Standards
advisory opinion discussed how and under what
circumstances judges can sign U visa certifica-
. tions without violating the canons of judicial eth-
ics and included well researched legal analysis of
U visa laws that in large part is consistent with the
U visa statute, regulations, and IDHS publications
on the U visa. The opinion, however, was legally
inaccurate in stating in dicte that, after the certify-
ing agency has made its certification, “the United
States Citizenship and Immigration Services
("USCIS”) will then veview the application
de nove.” This statement is erroneous. The sign-
ing of a U visa certification is not an adjudication
of an immigration case.'t USCIS is the only body
that reviews and adjudicates U visa applications.'s
In fact, the regulations require USCIS to conduct
a review of all evidence submitted in connection
with the U visa application and may investigate
any aspect of the petition.'® USCIS adjudication is
not a de novo review of any prior adjudication by
the state court.

Although the Minnesota Advisory Opinion is
more conforming to the congressional and statu-
tory intent of the U visa certification procedures
than the North Carolina Advisory Opinion, there
are still some issues with the guidance. The opin-
ion erroneously implies that a judge should only
certify during sentencing and conviction, or when
the case is otherwise completed.” The opinion
reaches this conclusion based on a misconstruction
of the USCIS regulations. The Advisory Opinion
concludes:® "

Certification by a presiding judge in a pend-
ing criminal case. The applicable federal regu-
lations indicate that the appropriste time for
judges to determine helpfulness is following
conviction, nok during the investigation ot pros-
ecution of a criminal matter.

However the full quote from the regulatory his-
tory accompanying the U visa regulations states as
follows:1%

The rule provides that the term “investiga-
tion or prosecution,” used in the statute and
throughout the rule, includes the delection or
investigation of a qualifying crime or criminal
activity, as well as the prosecution, conviction,

or sentencing of the perpetrator of such crime
or criminal ackivity, New 8 CFR 214.14(a)(5).
Referring to the AG Guidelines, USCIS is
defining the term to include the delection of
qualifying criminal activity because the detec-
tion of criminal activity is within the scope
of a law enforcement officer’s investigative
duties. AG Guidelines, at 22-23. Also refer-
ring to the AG Guidelines, USCIS is defin-
ing the term to include the conviction and
sentencing of the perpelrator because these
extend from the prosecution. Id. at 26-27.
Moreover, such inclusion is necessary to give
effect to section 214(p)(1) of the INA, 8 LL.S.C.
1184(p)(1), which permits judges to sign cer-
tifications on behalf of U nonimmigrant sta-
tus applications. INA sec. 214(p)(1), 8 U.5.C.
1184(p)(1). Judges neither investigate crimes
nor prosecute perpetrators. Therefore, USCIS
believes that the term “investigation or pros-
ecution” should be interpreted broadly as in
the AG Guideline.

Neither conviction nor prosecution is required
for a certifier, including a judge, to sign a certifica-
tion.!s” In the U visa regulations USCIS stated that
“YSCIS believes that Congress intended for indi-
viduals to be eligible for U noniminigrant status
at the early stages of an investigation.”*® In the
context of U visa certification by judicial officers
limiting certification to following conviction is
an incotrect interpretation of federal U visa laws
and regulations. In addition to signing U visa
certifications following conviction or sentencing,
which is clearly authorized, judges are autho-
rized to sign U visa certifications based on detec-
tion of criminal activity that comes fo the court’s
attention most often because of the victim’s help-
fulness. The court’s ability to detect criminal activ-
ities includes, but is not limited to, criminal court
cases, Courts detect criminal activities in civil and
family court cases, including but not limited to
cases in which:

*  Victims of domestic violence, child abuse,
stalking, or sexual assault came to court seek-
ing civil protection orders;'®

* A parent provides evidence of domestic vio-
fence or child abuse in a custody case;'”

* A non-abusive protective parent provides
evidence to assist in a child abuse case;""
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»  The BEQC, the US Department of Labor or a
state labor enforcement agency brings a case
in which the facts of the case include infor-
mation about criminal activities occurring in
the workplace, for example, sexual assault,
extortion or felonious assault.””

Relevant U visa evidence and testimony can be
found in a family or civil court case regarding the
victim's communication with law enforcement offi-
cials or prosecutors (e.g., 9-1-1 tapes, police reports,
interviews with investigators, meetings with pros-
ecutors, or the victim received crime victim’s
compensation).

In criminal cases evidence of a victim’s helpful-
ness at earlier stages of the criminal case prior to
conviction or sentencing that commonly serve as a
basis for judges detecting helpfulness include but
are not limited to information in the court record,
including pretrial motions, regarding the victim:

+ Calling the police for help,

* Making a police report,

¢ Speaking with investigators,

¢ Appearing in court at arraignments,
¢ Serving on a grand jury,

s Attending motions hearings,

*  Receiving a criminal no-contact, stay-away or
protection order,

» - Reporting incidents of witness tampering
or obstruction of justice to prosecutors that
become part of prosecutor’s motions to the
court, ar

»  Appearing at court on dates set for the crimi-
nal case.

When the court observes the victim’s involve-
ment in a civil, family, or criminal case that is based
upon eriminal activity (e.g., a criminal prosecution,
an EEOC employment case, a civil protection order,
or a child abuse case) or in which the victim reveals
to the court in testimony, motions, or through
other evidence information about criminal activity
they suffered (e.g., evidence of domestic violence
in a custody or divorce case) the court can base its

certification upon detection of criminal activity
and can sign U visa certifications without regard
to whether the case involves or proceeds through
criminal conviction or sentencing. The DHS con-
firms in its Resource Guide on U visa certifications

- that:

There is no statutory or regulatory requirement
that an arrest, prosecution, or conviction occur
for someone to be eligible to apply for a U visa.
Instances may occur where the petpetrator has
fled the jurisdiction, left the United States, or
been arrested for unrelated offenses by another
agency in another jurisdiction, An arrest, prose-
cution, or conviction may not be possible in these
situations. The petitioner will still have to meet
the helpfulness requirement ... and will also have.
to meet all other eligihility requirements in order
to qualify for a U visa.

The Minnesota Board of Judicial Standards con-
firmed the following about the Judicial Ethics Code:

¢ With regard to a case in which the prosecu-
tion has been completed, the fact that the
case is closed or completed “does not pro-
hibit the presiding judge from signing an
1-918B form certifying that a U-visa peti-
tioner was helpful.”*

e Whether a judge should sign a certification
in an ongoing civil or criminal case is a mat-
ter of law and does not implicate the judi-
cial ethics code.”

*« For a judge to sign a certification the judge
must have an adequate basis for the aver-
ments made in the cettification.”

e In finding that signing U visa certifications
does not abuse the prestige of a judicial office
the board found: “Fecleral courts have recog-
nized cettifications by judges as authorized.
Abuse is not involved when the law and the
courts countenance judicial certifications.””

Recommended best practices for judicial certifi-
cation that promote certification by judges in U visa
cases and are simultaneously consistent with judi-
cial ethics include:

o Completed cases: Once the criminal or civil
cagse is completed judicial officers can sign
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certifications based on the courts orders and
findings issued, upon the court’s observa-
tions of helpfulness, or upon the court record
in the case. The case may be completed in
a wide number of ways, including but not
limited to: following a full trial in which the
court issued an order, based on a court order
issued by consent of the parties when the
case before the court settled, when the pros-
ecution dropped the case or asked that the
court dismiss the case, or when the perpe-
trator was found not guilty, In closed cases
signing a certification by a judge is an admin-
istrative function that is one of a judge’s
“official duties.”"” Because there is no open
case before the court and judicial certification
is based on the court records, evidence in the
case before the court, hearings held on the
record before the court, and also potentially
the jucicial officer’s observations regarding
the victims” helpfulness during the civil or
criminal case, certifications can be requested
and issued without providing notice to par-
ties in the case.

*  Open and pending civil and criminal cases:
When a party seeks certification in an open
criminal or civil case, for the court to ethi-
cally consider the certification request. the
court should provide parties in the case
with notice and opportunity to be heard on
the certification request.™ By disclosing the
request to the parties and hearing arguments
regarding the certificatlon, the court handles
these requests to certify in a manner similar
to other motions that come before it. In this
way the court can rule on the certification
request while maintaining the court’s inde-
pendence, integrity, and impartiality. Signing
U visa certifications in an open case is similar
to making probable cause determinations in
the early stages of a pending criminal case.™

Judicial Officers Can Certify

Most existing case law has correctly held that
judges are qualified to make U visa certifica-
tions.”® However, there are courts that have incor-
rectly interpreted the U visa regulations issued by
USCIS as not allowing judges to certify. In Agaton .
Hospitality and Catering Servs., Inc., the court denied
a request for certification questioning DIIS regu-
lations and prior interpretations and concluding

that a judge cannot certify when the judge had no
responsibility in any pending investigation or pros-
ecution of the qualifying crime.® The court dis-
agreed with prior interpretations in other cases!®
and concluded that a broad read of the regulations
to allow certification by a judge when a judge has
no connection to the prosecution or investigation
involving victims would do viclence to the rest of
the regulatory language.® The court declined to
suggest the circumstances under which it would
be appropriate for a judge to sign a certification,™®
In other court cases, while still holding that judges
may certify under the statute, courts have imposed
limitations on the interpretation of under what cir-
cumstances a judge may certify that do not exist
in and do not comport with the intended scope of
the statute and DHS regulations.’¥ Further, some
courts have gone so far as to question the permis-
sibility of judicial certification® or even rule it as
impermissible.®

In each of these cases the courts failed to con-
sider the Chevron requirements that DHS's inter-
pretations in the U visa regulations, based on
notice-and-comment rulemaking, be afforded def-
erence. In fact, no mention was made in any of
these cases of the Supreme Court cases governing
when courts are required to defer to a federal agen-
cy’s interpretation of a federal statute.®

Although, the Minnesota Board of Judicial
Standard’s Advisory Opinion is in large part consis-
tent with U visa regulations and statutes, it contains
some analysis that misinterprets U visa regulations
regarding judicial certification. The opinion relies
on case law from cases that failed to follow Chevron
requirements and reached conclusions that are
legally incorrect and in conflict with the statute,
regulations, and DHS policies on U visa certifica-
tion.®! As a result the Minnesota opinion recom-
mends that judges only certify after conwiction or
sentencing.” Such limitations set out in the opin-
ion are contrary to the intended scope of the U visa
regulations. '

There have been notable cases that have cor-
rectly ruled that judicial certification is permissible
when the petitioner meets the certification require-
ments. In Garcia . Audubon Cmties, Mgmt. LLC, the
court unequivocally stated that the qualification of
federal judges to certify is indisputable.® Further,
in Villegas v. Metro. Gov't of Nashville, the court
accepted the petitioners’ prima facie showing that
they were victims of a qualifying criminal activity
and further recognized that judges are qualified to
certify
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DHS regulations contemplate that there are cit-
cumstances in which an investigation or prosecu-
tion that makes the victim eligible for a U visa may
never reach the prosecution stage or may not result
in a successful conviction.™ Even in such instances,
1 visa certification is still appropriate if the individ-
ual seeking the U visa was a victim of a qualifying
crime and if the individual was, is being, or is likely
to be helpful in the investigation or prosecution.’®
Further, DHS policies confirm that a certification
may occur at any stage of the case, from the point
of detection, during the investigation, at the nitia-
tion of prosecution, pre-trial, whether the victim is
testifying, and at the conclusion of the case.””

Government agencies that have criminal, civil,
or administrative investigative or prosecutorial
authority are authorized to sign U visa certifica-
tions.®® Personmel authorized by the U visa stat-
ute or the U visa regulations to sign cestifications
include® a federal, state, local, tribal, and terri-
torial law enforcement agency, including a state
police department, a sheriff, the Federal Bureau of
Investigation, and the Bureau of Alcohol, Tobacco,
Firearms and Explosives; federal, military, or state
prosecutors, district attorneys, and attorneys gen-
eral; the Department of Homeland Secuzity?”
judges including any government official with
delegated authority from a federal, state local,
tribal, or territorial court to decide cases, including
but not limited to administrative law judges, com-
missioners, magistrates, alderman, judicial refer-
ees, surrogates, masters, and chancellors.” Other
authorized certifiers include child or adult protec-
tive services, the Equal Employment Opportunity
Commission, and the Department of Labor.

Judges, commissioners, magistrates, and other
officials with delegated authority from a federal,
state, local, tribal, or territorial court are specifically
authorized by statute to sign U visa certifications.?®
Certification by cowurts is based on the victim’s role
in the detection, conviction, or sentencing of the
criminal activity® When a crime victim reveals
facts of the criminal activity in a civil or family
court case including for example, a civil protection
order,® custody,® or employment discrimination
case, the victim is assisting the court in detecting
criminal activity.

Judicial certification may also be based on the
court’s observations of actions the victim took and
evidence presented in a criminal, employment,
protection order, or custody case that provides the
court information about the victim’s helpfulness to
police, prosecutors, or other government officials *7

in the detection, investigation, or progsecution of the
criminal activities perpetrated against the victim.®
A judge can observe that a victim cooperated in
the prosecution by the role the victim played in the
case.

Cerification Is Not an Endorsement
of Character

Another issue posing a concern for some judi-
cial certifiers is the distinction between certify-
ing helpfulness and endorsing the character of the
petitioner. The DHS Resource Guide states that “by
signing a U visa certification, the...judge is not
sponsoring or endorsing the victim for a U visa,
and the completed certification does not guarantee
that USCIS will approve the petition.”®

The Minnesota Board of Judicial Conduct
addressed these concerns of judges in their ethics
advisory opinion by stating, “In the Board’s opin-
ion, a certification does not vouch for an alien’s
character. Instead, the certification pertains to the
alien’s helpfulness... A helpful alien may or may
not have good character.”#?

The DHS Resource Guide adds that:2t

A certifying ... agency/official cannot be held lio-
ble for the future actions of a victim for whom the
agency signed a certification or to whom DHS
gtranted a U visa. The U visa certification simply
states that the person was a victim of a qualify-
ing crime, possessed information relating fo the
crime, and was helpful in the investigation or
prosecution. of that crime. The certification does
not guarantee the future conduct of the victim or
grant a U visa.

The North Carolina Judicial Standards
Commission’s Advisory Opinion, however, misin-
terprets the nature of certification, characterizing
it as voluntary character testimony.®® This opinion
ignores the fact that judges routinely make credibil-
ity determinations and issue findings of fact in the
course of their judicial duties. In carrying out these
core judicial roles judges are clearly acting to fulfill
their legal obligations and this decision-making is
not characterized as character testimony as to any
individual or party.**

Signing a U visa certification provides evidence™
to USCIS. It is the role of USCIS to determine the qual-
ity of the totality of the evidence of helpfulness and
whether the quantity of evidence that the victim has
presented is sufficient to meet the victim’s burden of
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proof for the U visa petition. In signing the certifi-
cation the court is not adjudicating the U visa case,
which is the role solely reserved for USCISZS As a
result, the U visa certification is not a personal recom-
mendation, rather it is simply a certifying statement
providing evidence that: (1) a qualifying criminat
activity has occurred; (2) the victim has information
about the criminal activity; and (3) an act (or acts) of
helpfulness have occurred or the immigrant victim is
likely to be helpful in the future 2

A certifying agency should not make character
considerations when making the decision to sign
a U visa certification. USCIS makes any character
determinations necessary to the adjudication of the
U visa petition. A victim with a criminal history is
not automatically precluded from approval for a
U visa.® USCIS is solely responsible for consider-
ing a victim’s criminal history on a case-by-case
basis as part of the U visa adjudication and may
take into account whether the criminal behavior
was related to the victimization® DHS encour-
ages certifiers to include in the certification or as
an attachment to the certification any information
about the victim’s prior criminal history that the
certifier wants to bring to the attention of USCIS
officials adjudicating the U visa application.”

As part of its adjudication USCIS will conduct a
thorough background and security check and will
review all available information concerning arrests,
immigration violations, and security issues.® It is
not the role of the certifier to conduct background
checks or to withhold certification based on any
uncertainty regarding an applicant’s background or
character.?? USCIS may or may not deny a U visa
application based on the victim’s criminal history
and will review all available information regarding
the victim’s background.?

Certification in Civil Cases

There are a number of court cases, which have
incorrectly held that certification cannot be made
in a civil case or when a criminal case has not been
opened.” This is another example of court rulings
that do net comport with DHS’ implementation of
the UJ visa statues.?

Federal and state court judges can sign certi-
fications based on the victim’s involvement in a
civil or criminal court case® Administrative law
judges can sign certifications based on the involve-
ment of an immigrant crime victim who reveals
criminal activity perpetrated against the wvictim
as part of an administrative law matter?” Judges

may certify at any time after detecting a qualify-
ing U visa offense. Judges most commonly issue
certifications as an administrative matter in a civil
or criminal court case that has been concluded.
However judges can upon motion, service, and
consideration of any opposition to the motion, issue
certifications in an ongoing civil or criminal case. In
a ¢riminal case, with notice to the prosecution and
the defense, judges can issue certification after they
have observed the victim’s helpfulness in the crimi-
nal case, which may be after arraignment, during a
probable cause hearing (grand jury or preliminary
hearing), or while the criminal case is still pending.
The most common scenario is for judicial certifi-
cations to be requested once the criminal case has
been completed or following the judge’s issuance of
a ruling in a civil or criminal court case.

There are also a wide range of civil court actions
that could involve criminal activities, For example:

¢ Domestic violence, sexual assault or stalking
proteciion order cases; 2

¢ Custody cases in which criminal activity has
been perpetrated against a parent or child;*

* A family or juvenile court cage involving
child abuse or neglect;2e

*+ A family court case involving elder abuse or
abuse of a dependent adudt;

*  Acivil court case involving a victim of dating
violence or stalking; oy

* An employment discrimination or labor law
violation case in which the harms workers
suffered included being subjected to U visa
listed criminal activities.?®

A judge may observe evidence of helpfulness
in civil court cases for the purposes of U visa cer-
tification, regardless of whether a criminal case is
ever opened against the perpetrator of the underly-
ing criminal activity or nof. For example, a victim
of sexual assault, human trafficking, or extortion in
the workplace offers helpfulness when they cooper-
ate with the EEQC or Department of Labor in the
investigation of the employer. That case may or
may not also include evidence that the victim made
a police report regarding the criminal activities suf-
fered. The police report is evidence of another form
of helpfulness.
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Civil protection orders were designed as an
alternative to criminal proceedings in cases of
domestic violence 2t Many of the U visa qualifying
criminal activities would also serve as a statutory
basis under state law for issuance of a protection
order.®® Seeking and obtaining a protection order
from a court constitutes sufficient helpfulness for
1J visa certification.®* In addition, when a victim
of domestic violence, dating violence, or stalking
seeks a civil protection order, the victim is assist-
ing local law enforcement officers involved in
serving protection orders in detection of the crimi-
nal activity. The act of obtaining a protection order
provides helpfulness to police and prosecutors
because the perpetrator can be criminally pros-
ecuted for future abuse occurring after the protec-
tion order is issued.

In Matter of Rosales, the coutt correctly deter-
mined in a protection order proceeding that it
had the authority to sign a U visa certification.””
The court demonstrates how a couft in a protec-
tion order case, is able to glean the criminal acts
for which the individual sought the protection
order from the original family offense petition.”
DHS has confirmed that certification may also
be appropriate in custody cases in which domes-
tic violence, rape, iricest, or any of the qualifying
criminal activities listed in the U visa statufe are
presented as evidence in the family court custody
cased ™

Certification by a Non-Presiding Judge

Another misconception about judicial certifica-
tion is that a judge may only certify if the judge pre-
sided over the victim’s case2® U visa certification
can be provided by any judicial officer with del-
egated authority from a federal, state, local, tribal,
or territorial court.® The judge in Mattfer of Rosales,
issuing the U visa certification was not the judge
who presided over the victim’s protection order
case. The judge who issued the protection order
had retited. The certifying judge reviewed the
heariryg transcripts, the court’s file, and the family
offense petition to determine whether the applicant
was eligible for certification.?® Despite the fact that
neither the transcript nor the court’s file indicated
the criminal activity that resulted in the issuance
of the final protective order, the certifying judge
was able to refer to the enuwmerated acts in the fam-
ily offense petition to complete the certification.*®
Matter of Rosales provides an excellent example of
how a court that did not hear the original case can

obtain adequate basis for the averments made in
the certification.

Judges may sign a certification whether a case
has been adjudicated before the specific judge sign-
ing the certification or not. Under U visa certifica-
tion regulations, any state, local, or federal judge
with knowledge about the criminal activity the
victim suffered and the helpfulness of the victim
potentially has an adequate factual basis to cer-
tify.24 USCIS accepts certifications signed by judges
who were not assigned to the case when the judge
signing the certification has knowledge of the case
from reviewing the record or consulting with the
judge who heard the case.

There is no statute of limitations regarding how
long after the court has been involved in a case that
a U visa certification can be requested and signed ¢
As a result, it is not uncommon for victims to seek
certification from a cowrt at a time when the judicial
officer or officers who heard or decided the victim's
civil or criminal case is no longer available to cer-
tify. Common examples of circumstances in which
a judge other than the presiding judge would be
needed to sign a certification include the following
situations:

»  When the presiding judge rotates to a new
calendar, switches dockets, or is one of the
judges assigned to ride a circuit in a rural
jurisdiction;

»  When the judge who presided over the case
has retived, died, is incapacitated, was not re-
elected, is on extended vacation, sick leave
or other administrative leave, or has moved
away from the jurisdiction or left the coun~
try; or

»  When the court assigned all of the U visa
certifications to a particular judge who signs
certifications for that jurisdiction.

Many court records will contain sufficient infor-
mation about the criminal activity, the identity of
the victim, and the victim's helpfulness for a judicial
officer to sign a certification in a case that was not
originally before the judicial officer being asked to
sign the certification. The needed information could
come from court orders, judicial findings, recordings
of court hearings, pleadings, settlement agreements,
notes in the court record made by the judge who
presided over the case, and evidence submitted that
is part of the court record. The evidence submitted to
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the court could include police reposts, photographs,
medical records, exhibiis introduced into evidence,
the prior judge’s case notes, transcripts and record-
ings of hearings, witness testimony, and the court’s
on-the-record rulings.

The U visa is one of two areas of federal immi-
gration law in which the Congress created a speci-
fied role for judges as U visa certitiers.?” The other
federal immigration statute in which Congress
required involvement of state court judges was in
issuing state court findings that are a prerequisite
to an immigrant child’s ability to file for Special
Immigrant Juvenile Status when the child has been
abused, abandoned, or neglected by one of the
child’s parents.

This article has examined the difficulties couris
have had as they struggle with U visa certification in
cases that address issues of first impression. When
federal immigration laws and state and federal laws
governing courts, law enforcement, prosecution,
labor rights, domestic violence, sexual assault, and
human trafficking intersect create ambiguity, such
ambiguities can only be addressed by implementing
regulations and policies issued by DHS.

In the emerging case law regarding U visas,
many issues are raised and few are settled as juris-
dictions struggle with issues of first impression.
Qutcomes across jurisdictions have differed and
certainly jurisdictions will continue to diverge on
many issues. Although an article of this scope, at
this time, cannot resolve the many issues that arise
in the different jurisdictions that have addressed
U visas, a systetnatic review of the available deci-
sions regarding U visas is useful and important to
highlight -some of the key strategic decisions and
caveats for litigants and parties in these cases. The
U visa is a powerful tool granted by Congress to
the criminal justice system. When nsed correctly, it
aids the system in bringing perpetrators to justice
and protects crime victims and witniesses,

¢
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