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Introductions

e Leslye Orloff

e Director, National Immigrant Women’s Advocacy
Project

e Jessica Mindlin, Esq.

 National Director of Training and TA, Victim Rights
Law Center

e Michael LaRiviere
e Investigator, State of Massachusetts—- Salem Police
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Objectives

By the end of this plenary you will be able to:

e List5 interim measures helpful to foreign born student
victims

e Identify at least 4 actions you can take to encourage post-

secondary schools to provide legal rights information to
foreign born students

e Explain when campus police may provide U visa
certification

e Listatleast5 civil legal remedies to employ to help advance
foreign born student survivors’ rights
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Foreign Born Students’ Presence in the U.S.

e Student visa holders (F, M, ])
 DACA students
 Undocumented students

e VAWA, T and U visa students
e Students on other visas

— Children of workers and diplomats

e Lawful permanent residents & citizens
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What Regions of the World Send the
Most Foreign Student Visa Holders?
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Students’ Home Regions

e Asia-77%
e Europe - 7.3%
e Canada and Mexico 5.9%
e South America - 4.9%
e Africa-4.4%
e Pacific-0.5%
—  Department of Homeland Security, Student and Exchange Visitor Program (March 35, 2015)

available at https: //www.ice.gov/sites /default/files/documents/Document/2015 /by-the-
numbers.pdf
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https://www.ice.gov/sites/default/files/documents/Document/2015/by-the-numbers.pdf

Top Countries of Student Visa Holders

China - 331,371 e Japan - 26,187

India - 146,336 e Vietnam -25,982
South Korea - 87,384 e Taiwan - 23,503
Saudi Arabia - 80,941 e Mexico = 22,000

Canada = 35,000  Brazil = 20,000

— Department of Homeland Security,
Student and Exchange Visitor Program
(March 35, 2015) available at
https://www.ice.gov/sites/default/files
/documents/Document/2015 /by-the-
numbers.pdf

National Immigrant Women's Advocacy Project at the
American University Washington College of Law



Presenter
Presentation Notes
at https://www.ice.gov/sites/default/files/documents/Document/2015/by-the-numbers.pdf 
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F, M, and ] Visas

e F-1: Full-time students in academic programs
— Primary, high school, college, and university
e M-1: Full-time students in vocational and language
programs
— Up to time listed on I-20 visa
— Not to exceed 1 year + 30 days to leave the country

* J-1: Exchange visitors, including scholars, participating full-
time in an approved exchange program

— High school, university, college
— Approved for specific levels of education and subjects
— Usually only last for a semester up to a year

e Full time = generally 12 credit hours
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F-1 visa for full-time students in academic programs
Primary, high school, college, university- can be issued for as long as it takes to complete the academic program
M-1 visa is for full-time students in vocational and language programs 
Up to time listed on I-20 visa not to exceed 1 year + 30 days to leave the country
J-1 visa is for exchange visitors, including scholars, participating full-time in an approved exchange program
High school, university, college 
Approved for specific levels of education and subjects
Usually only last for a semester up to a year
Full time = generally 12  credit hours



Foreign Born Students in U.S. Schools

 F-1and M-1 student visa holders (1.13 million)
— 8,979 different schools
— 459% female

J-1 exchange visitors (200,799)
-1 444 different schools

Department of Homeland Security, Student and Exchange Visitor Program (March 35,
2015) available at
https://www.ice.gov/sites/default/files/documents/Document/2015 /by-the-
numbers.pdf

e 619% of undocumented students who arrive in the
U.S. under the age of 14 go to college

— Passel, Jeffrey, and D’vera Cohn. “A Portrait of Unauthorized Immigrants in the
United States.” Pew Hispanic Research Center. N.p., 14 Apr. 2009. Web. 27 Jan. 2013

National Immigrant Women's Advocacy Project at the
American University Washington College of Law


https://www.ice.gov/sites/default/files/documents/Document/2015/by-the-numbers.pdf

Foreign Born Student Survivors:
NIWAP's Spring 2016 Survey

* Eleven agencies from six states:
— 73% = victim advocacy organizations

— 27% = universities and colleges

 Programs served a total of 12,039 foreign born
students including:

— 198 victims of sexual assault, dating violence, stalking,
domestic violence and sexual harassment

e On campus - 84.3%
e Off campus - 15.7%

— Davis, Amanda and Leslye Orloff. “National Findings on University and
College Responses to Foreign-born Student Victims” (October 27, 2016).
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Types of Crime Victimization Experienced By Foreign
Born Students Programs Reported Working With

Overall Crimes Experienced by Foreign Born Students

Datingviolence [ 01.7%
Sexual assault [ 19.2%
stalking [ 10.2%
Domestic violence [ 18.7%
Abusive sexual conduct _ 13.1%

Sexual harassment (does not involve touching or _ 7.6%
threats of bodily harm) :

Human trafficking [ 0.5%

{n=198 students)

- Resource: Davis, Amanda and Leslye Orloff. “National Findings on University and
College Responses to Foreign-born Student Victims” (October 27, 2016).
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Foreign Born Student Survivors
Reporting to Law Enforcement

e 48.4% of those who did report, reported to
campus or local police

e Of the crimes reported when the crime was
committed:

— Off campus the reporting rate was 57.1%
— On campus the reporting rate was 47.9%

e Resource: Davis, Amanda and Leslye Orloff. “National Findings on

University and College Responses to Foreign-born Student Victims”
(October 27, 2016).
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To Whom Do Foreign Born

Students Report?
e Most

— Campus police - 54.8%
— Other students - 36.6%
— Campus staff - 36.6%

e Least-9.3% each of the following:
— Student organizations
— Campus healthcare
— Campus faith-based organizations/community

* Resource: Davis, Amanda and Leslye Orloff. “National Findings on University
and College Responses to Foreign-born Student Victims” (October 27, 2016).
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What Reasons are Most Likely to
Deter a Victim from Reporting?
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Deterrents to Reporting

e 72.5% - Fear of perpetrator retaliation

e 52.5% - Fear they won't be believed

* 459% - Fear of being ostracized by students
e 42.5% - Fear of deportation

 42.5% - Fear they would be blamed

* 40% - Fear they will be ostracized by cultural
community
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Deterrents to Reporting

e 37.5% - Did not know their legal rights
e 37.5% - Fear of how school officials will treat them
e 25% - Did not know what happened was a crime

e 20% - Believed they could not continue in school if
they reported the crime
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Campus and Local Police

e Best practices for collaboration between
— Campus police
— Local Police
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Poll of Participants on

e U visa certification by campus police
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U Visa Certification by:

 Campus law enforcement

e Campus security officials with investigative
authority

f_z/_.- ___.-"' ,-_- - 4
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QF VICTIM
S RIGHTS

LAW CENTER

Title IX

e Recipients of federal financial assistance may not discriminate
on the basis of sex in education programs or activities

Schools that “receive federal funds”

Qualifying federal SS may be in the form of:

Award or grant of money

Use or rent of federal land or property

Federal training

Students receiving federal financial aid

© 2016 Victim Rights Law Center. All rights reserved. No part of this document may be transmitted, reproduced, distributed, or adapted without permission.
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[ Ht
NS o centen HOW Does Title IX

Protect Students?

Pre-k to post-secondary

To academic, educational, extracurricular, athletic,
and other programs of the school

Beyond school grounds or outside a school’s
education program or activity, if offender is a
fellow student

Requires interim measures while investigation

© 2016 Victim Rights Law Center. All rights reserved. No part of this document may be transmitted, reproduced, distributed, or adapted without permission. 22
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J Hi e Oblioatl
(AW CENTER School’s Obligation

Must consider Victim’s request for
confidentiality

“Prompt and thorough” investigation
May not mediate

Preponderance standard

Offer interim measures

© 2016 Victim Rights Law Center. All rights reserved. No part of this document may be transmitted, reproduced, distributed, or adapted without permission
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“…a school that knows, or reasonably should know, about possible harassment must promptly investigate to determine what occurred and then take appropriate steps to resolve the situation.” 
“Investigation will vary depending on the nature of the allegations, the age of the student…, the size and administrative structure of the school, and other factors.” (DCL Pg 5)

“Schools should inform and obtain consent from the complainant…before beginning an investigation.” (DCL Pg 5)

“If the complainant requests confidentiality or asks that the complaint not be pursued, the school should take all reasonable steps to investigate and respond to the complaint consistent with the request for confidentiality or request not to pursue an investigation.” (DCL Pg 5)
“If the complainant continues to ask that his or her name or other identifiable information not be revealed, the school should evaluate that request in the context of its responsibility to provide a safe and nondiscriminatory environment to all students. Thus, the school may weigh the request for confidentiality against the following factors:”
Seriousness of the alleged harassment
Complainant’s age
Whether there have been other harassment complaints about the same individual
 Harasser’s right to receive information about the allegations if the information is maintained …as an “education record”



[ FEE
N8 (i centen Interim Measures

Must take steps promptly if have notice
Periodic updates to Victim

Minimize burden on Victim

If perp responsible, must continue measures

Must make Victim aware of resources,
Including the right to file a criminal complaint

Partner w/ local organization if school doesn’t
provide

Measures = on case-by-case basis
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Title IX is clear that school must put in place “interim measures” to ensure no further discrimination or harassment to the accuser. The DCL takes this a step further by placing a focus on how gender discrimination can cause a hostile environment. 
Stay away orders must be enforced and schools must follow through on sanctioning with these orders. 
Important to understand how “staying away” can influence whether or not there is a hostile environment 
10 yards – accused is at 11 yards – not a violation but scary and intimidating to victim
Overly broad stay aways leave room for misinterpretation – meeting with accused to discuss what events they can attend, schools expectation of buildings (dorms, dining halls, etc) they will be expected to avoid, what sanctions they can expect for non-compliance
PUT EVERYTHING IN WRITING
Some schools are broadening stay away orders to include friends of the parties to discourage taunting, intimidation, bullying on behalf of the parties – holding their friends accountable for their campus and online activities
University of the Pacific example – no coed athlete events and the backlash on the victim who ultimately dropped out
Always be mindful of how actions meant to stem certain activity may backlash against the parties 
Not trying to set you up for failure – trying to encourage that all decisions be made through the “hostile environment” lens
If parties are going to retaliated against because of school decision, must be a good foundation for action
Notify V or notify the complainant of his or her options to avoid contact with the alleged perpetrator and allow the complainant to change academic and extracurricular activities or his or her living, transportation, dining, and working situation as appropriate. The school should also ensure that the complainant is aware of his or her Title IX rights and any available resources, such as victim advocacy, housing assistance, academic support, counseling, disability services, health and mental health services, and legal assistance, and the right to report a crime to campus or local law enforcement. If a school does not offer these services on campus, it should enter into an MOU with a local victim services provider if possible. Even when a sch



Interim Measures

e The Department of Education lists the following
factors to consider when creating interim
measures:

— Specific need expressed by the victim

— Age of students involved

— Severity, pervasiveness of the allegations

— Any continuing effects on the victim

— Does the victim and alleged perpetrator share similar locations?

— Have other judicial measures been taken to protect the victim (civil
protection orders)?

National Immigrant Women's Advocacy Project at the
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Interim Measures for Foreign Born Students

e Victimization creates
— U visa eligibility
— Eligibility for victim /witness protection
e Includes sexual harassment cases

e Screen all foreign students for immigration relief
eligibility for:
— U visa, VAWA self-petition, T visa (student or
parent)

— DACA (student under 31)
— SIJS (student under 18 and in some states 21)
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Interim Measures for Foreign Born Students

e Schools should be required to:

— Inform student victims about immigration protections
including the U visa

— Refer victims to programs with expertise serving
immigrant victims

— Provide U visa certification from campus police
— Provide on campus health care for victims

— Work with SANE/SART experts in the community to
secure forensic exams

— Provide interpreters to foreign born students reporting
and seeking help following abuse
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NIWAP's Survey Found

e Few schools provide any legal rights
information about victim based immigration
options including the U visa

e Campus police have received little training
on and seldom sign U visa certifications
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NIWAP’s Findings: Foreign Born
Student Interim Measures

66.7% counseling & help getting first
appointment

44 .4% on-campus medical/mental health
services

55.6% off-campus medical/mental health
services

33.3% changes in housing, dining, on
campus employment, and safety escorts
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It is Important to Know

e Student visas require a full-time course load

e Students may need a reduced or suspended course
load as result of victimization

e DoE recommends school takes steps to ensure that
foreign born students seek prior approval before
dropping below a full-time course load
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NIWAP’s Findings: Foreign Born
Student Interim Measures

* 44.4% received incompletes, leaves of
absences or permission to drop out of
school

e Academic accommodations

— 55.6% change/reschedule exams; more time to
complete assignments, final projects

— 44.4% change classes, transfer sections
— 33.3% tutoring
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What Advocates & Students
Need to Know

e Changes in course load and leaves of absence can
lead to loss of student visa

e Limited exceptions to student visa requirements
available

e Filing U visa early after victimization can provide
path to lawful permanent residency and more
options for students

— Visa holders, DACA and undocumented students
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F Visa and Interim Measures

e Full time students in academic programs
e USCIS may authorize exceptions to full-time schedule
requirement for:
— Academic reasons

— Medical conditions, including:

* “physical or mental abnormality, disease, or disability serious in a
degree or permanent in nature amounting to a substantial departure
from normal well-being”

e May not be for more than an aggregate of 12 months
— This is a total of 12 months for student’s full F-1 history
— Includes time off taken in high schools or prior universities
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Academic reasons include: trouble with English proficiency, unfamiliarity with the U.S. teaching methods, improper course placement


M Visa and Interim Measures

e Vocational and language study
e USCIS may authorize exceptions

— To full course of study requirement; and

— May extend the M-1 visa beyond the date listed on the
student’s visa (I-20 form)

— Reduction in course load and time off together cannot
last longer than an aggregate of 5 months

e Exceptions granted only for:

— A compelling medical reason
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] Visa and Interim Measures

e Exchange visitors with foreign residency requirement
e Visa granted by the Department of State

e USCIS responsible for approving visa exceptions to full-
time schedule requirement for:

— Bona fide academic reasons

— Medical conditions including:

* “physical or mental abnormality, disease, or disability serious in a
degree or permanent in nature amounting to a substantial departure

from normal well-being”

 Reduced course load and leave of absence must not
interfere with student’s ability to complete their
study/training within 24 months of receiving the J-1 visa

National Immigrant Women's Advocacy Project at the
American University Washington College of Law
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Additional “facts:” Krista is Canadian. She has a
work study job at the school library.

As you listen, consider:
 What might Krista need help with?

e What remedies or accommodations Krista
might need.

© 2015 Victim Rights Law Center. All rights reserved. No part of this document may be transmitted, reproduced, distributed, or adapted without permission.
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o et Krista:

Needs & Potential Remedies
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School
Perp accountability
Class choices
Dining hall
Locker
Extra curricular

Housing 
Transfer on/off campus
Lease break
Relocate w/in building/to different building
Other safety measures
Safety
Privacy
Crim justice advocacy
Employment



VICTIM
RIGHTS
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What Must Be Reported

Persons with
Statutory
Privilege
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E it Clery Reporting Requirements:
A Three-Tiered Approach

Campus Security
Authorities (CSAs)

Excludes pastoral & licensed
counselors with privilege

Staff who are
not CSAs




QW VICTIM
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Who Are the CSAs?

Campus police or security
department

Campus security
responsibilities (but not a
department)

Categories of
CSAs

Designated to receive
crime reports

Significant responsibility
for student and campus
activities

© 2016 Victim Rights Law Center. All rights reserved. No part of this document may be transmitted, reproduced, distributed, or adapted without permission. 43
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CSA's and U Visa Certification

e Which CSA’s can certify U visas?

« What role can CSA’s play in getting U visa
certification
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Employment & the Student Visa

e F-1 visa: Allows p/t work (<20 hrs/week)
e J-1visa: Similar to F-1, sponsor must approve

e M-1 visa: Exchange student must evidence
sufficient SS for tuition + living expenses for
entire stay
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F-1 status allows for part-time, on-campus employment (fewer than 20 hours per week).  Additionally, students can work on optional practical training (OPT) for up to one year after completion of their academic program. 

J-1 student status allows for similar employment as the F-1 visa, with similar restrictions, as long as permission is given by the exchange visitor program sponsor.

The M-1 student visa applicants must have evidence that sufficient funds are immediately available to pay all tuition and living costs for the entire period of intended stay.


Technical Assistance and Materials

 Power Point presentations and materials for this
conference at www.niwap.org/go/NOLA2016

e NIWAP Technical Assistance:

— Call (202) 274-4457
— E-mail niwap@wcl.american.edu

e Web Library: www.niwaplibrary.wcl.american.edu
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Questions
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Evaluations
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Thank youl!

THIS PROJECT WAS SUPPORTED BY GRANT NO. 2015-TA-AX-K043 AWARDED BY THE OFFICE
ON VIOLENCE AGAINST WOMEN, U.S. DEPARTMENT OF JUSTICE. THE OPINIONS, FINDINGS,
CONCLUSIONS AND RECOMMENDATIONS EXPRESSED IN THIS PUBLICATION/ PROGRAM/
EXHIBITION ARE THOSE OF THE AUTHOR(S) AND DO NOT NECESSARILY REFLECT THE
VIEWS OF THE DEPARTMENT OF JUSTICE, OFFICE ON VIOLENCE AGAINST WOMEN
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