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How  

civil protection  

orders affect 

immigrants.

Increases in immigration enforcement and changes in enforcement priorities1 
cause fear in immigrant communities that negatively impacts the willingness 
of immigrant victims of domestic violence, child abuse, sexual assault and 
human trafficking to seek help from the civil and criminal justice systems.2 
“Commonly, the worldview and understanding of the legal system for 
an immigrant spouse are shaped by the person with status who has more 
familiarity with the United States.”3 In this way, abusers are able to more 
effectively use threats of deportation to silence victims, lock them in abusive 
relationships and prevent them from seeking help from police and the court 
system.4 

Unintended  Consequences

I
n a growing number of cases across the 
country, judges reported that the im-
migration status of a victim or a party 

is being raised by the opposing party 
in 32 percent of civil protection orders, 
31 percent of custody and 23 percent of 
divorce proceedings.5 Victim advocates 
and attorneys saw significant declines 
in the numbers of immigrant victims of 
domestic violence and child abuse will-
ing to seek immigration protections af-
forded victims under U.S. immigration 
laws. They reported a 391 percent drop in 
filings of VAWA self-petitions by abused 
spouses and children of U.S. citizens and 

a 31 percent drop in filings of U visa cases 
by immigrant victims of domestic and 
sexual violence.6 

Comparing 2014 with 2017, law en-
forcement reported a 22 percent decline 
in immigrant victims’ willingness to 
make police reports.7 Prosecutors report-
ed substantial reductions in prosecution 
of certain categories of immigrant victim 
cases: 82 percent domestic violence, 48 
percent child abuse, 55 percent human 
trafficking and 70 percent sexual assault 
cases.8 Judges reported that 54 percent of 
court cases were being interrupted due to 
immigrant victims’ fears of deportation.9 
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Having an order of 
protection issued 

against a non-citizen 
could prevent that 

person from establishing 
the requisite good  
moral character  

for obtaining certain 
immigration benefits. 

Changes in immigration enforcement 
priorities implemented in 2017 have im-
pacted both immigrant victims and per-
petrators of domestic violence. In 2017, 
Executive Order, Enhancing Public Safe-
ty in the Interior of the United States10 

was issued and followed on February 20, 
2017 by an implementing memorandum 
from the Department of Homeland Se-
curity (DHS) entitled Enforcement of the 
Immigration Laws to Serve the National 
Interest.11 These set out DHS categories 
of people who are priorities for removal. 
This list includes immigrants who:

• have been convicted of any criminal 
 offense;
• have been charged with any criminal  
 offense that has not been resolved;
• have committed acts that constitute 
 a chargeable criminal offense;
• have engaged in fraud or willful mis- 
 representation in connection with  
 any official matter before a govern- 
 ment agency;
• have abused any program related to  
 receipt of public benefits;
• are subject to a final order of remov- 
 al, but have not departed; or
• otherwise pose a risk to public safety 
 or national security. 

As former Immigration and Customs 
Enforcement Acting Director Thomas 
Homan stated “[u]nder these new direc-
tives, ICE will no longer exempt entire 
classes or categories of removable aliens 
from potential enforcement. Those in vio- 
lation of immigration law are subject to 
arrest, detention, and, if issued a final 
order by an immigration judge, removal 
from the United States.”12 Unfortunately, 
“[w]hen everyone is a potential priority, 
there effectively are no priorities.”13 

These policies have a particularly 
harmful effect on immigrant and lim-
ited English proficient (LEP) victims of 
domestic violence. When immigrant and 
LEP domestic violence victims call po-
lice for help, police responding to crime 
scenes fail to use qualified interpreters14 

needed to make predominant perpetra-
tor determinations, thus increasing the 
likelihood that the victim will be arrested 
either with or instead of the perpetrator.15 

DHS’s increased presence in court-
houses has caused grave concern among 

immigrant communities.16 In an older 
articulation of its enforcement priorities, 
DHS issued a memorandum on October 
24, 2011, outlining particular places or 
“sensitive locations” such as schools and 
churches where immigration enforcement 
would not regularly occur.17 Courthous-
es, significantly, are not classified as “sen-
sitive locations.”18 A January 2018 ICE 
directive addressing the circumstances 
under which they would conduct immi-
gration enforcement at federal, state or 
local courthouses19 purports to target in-
dividuals with criminal convictions, gang 
members and people with prior orders of 
deportation, among others.20 These poli-
cies affect both victims and perpetrators.

Protection Order Benefits
All 50 states, D.C. and Puerto Rico 

have domestic violence protection or-
der statutes that grant civil protection 
orders,21 personal protection orders22 or 
protection from abuse orders (PFA)23 to 
victims of domestic violence and child 
abuse. The duration of the order varies by 
jurisdiction and ranges from months, to a 
year, to indefinitely.24 For immigrant vic-
tims of abuse, protection orders are help-
ful and effective tools that limit that abus-
er’s ability to leverage their knowledge of 
the United States and, often, more secure 
immigration status to exert coercive con-
trol over their immigrant victims.25 

In addition to granting a victim use 
of the family home, custody of children, 
child and/or spousal support and keeping 
the abuser away, a protection order can 
help an immigrant victim with an order 
that the abuser not contact DHS and or-
der the return of the victim’s and the chil-
dren’s passports and other important im-
migration documents.26 Protection orders 
can also provide victims critical evidence 
of abuse to support the victim’s VAWA 
self-petition or U visa case27 and can in-
clude orders that protect against interna-
tional child kidnapping.28 For immigrant 
victims of abuse, applying for an order of 
protection may be their first interaction 
with the legal system in the United States. 

Effects on Immigration Status
Applying for an order of protection 

will have no impact on the immigrant 
victim’s immigration status. Having an 
order of protection entered against some-
one who is not a U.S. citizen, however, 
may have immigration consequences. For 
example, obtaining certain immigration 
benefits requires applicants to prove that 
they are of good moral character. Such 
proof is required for immigrants seeking 
naturalization, cancellation of removal, 
voluntary departure or lawful permanent 
residence as a VAWA self-petitioner.29 
Having an order of protection issued 
against a non-citizen could prevent that 
person from establishing the requisite 
good moral character. This is one key 
reason why it is important to contest the 
issuance of an order of protection against 
an immigrant victim and oppose the is-
suance of mutual order of protections.30 

Violating Protection Orders 
Violation of a protection order is a de-

portable offense that can lead to a non-
citizen’s removal from the U.S., includ-
ing for long-term lawful permanent resi-
dents.31 Immigration law provides for the 
removal of any non-citizen:

who at any time after admission is 
enjoined under a protection order is-
sued by a court and whom the court 
determines has engaged in conduct that 
violates the portion of a protection order 
that involves protection against cred-
ible threats of violence, repeated harass-
ment, or bodily injury to the person or 
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persons for whom the protection order 
was issued is deportable. For purposes 
of this clause, the term “protection 
order” means any injunction issued for 
the purpose of preventing violent or 
threatening acts of domestic violence, 
including temporary or final orders is-
sued by civil or criminal courts (other 
than support or child custody orders 
or provisions) . . ..32

Note that the statute only requires 
that a court “determines” 33 that the im-
migrant has engaged in conduct violating 
the protection order; a finding is suffi-
cient and conviction is not required.34 To 
be a deportable offense a court must find 
that the immigrant violated “the portion 
of a protection order that involves protec-
tion against credible threats of violence, 
repeated harassment, or bodily injury 
to the person or persons for whom the 
protection order was issued.” 35 So for ex-
ample, if a judge holds an individual in 
contempt of court for failure to pay child 
support or repeatedly returning children 
late from visitation, these contempt find-
ings would not trigger removal.36 

The immigration consequences of 
violating an order of protection affect 
both undocumented immigrants and im-
migrants who are lawful permanent resi-
dents. In Matter of Obshatko, the Board 
of Immigration Appeals held that a lawful 
permanent resident was removable with-
out requiring a conviction, stating that 
“the plain language of section 237(a)(2)
(E)(ii) makes clear that a ‘conviction’ is 
not required to establish an alien’s remov-
ability,” 37 and “unlike other provisions of 
the Act, the text of [that section] does not 
depend on a criminal conviction but on 
what a court determines.” 38 

Despite the potential severe conse-
quences for violation of an order of pro-
tections, existing case law has not yet rec-
ognized a duty of attorneys to provide the 
parties with warnings regarding the im-
pact that family court findings regarding 
protection order violations could have on 
the perpetrator’s immigration status. In 
Padilla v. Kentucky, the Supreme Court 
held that criminal defense attorneys are 
required under the Sixth and Fourteenth 
Amendments to advise non-U.S. citizen 

defendants of the immigration conse-
quences of a plea deal.39 

Further, the Supreme Court held that 
“[a]lthough removal proceedings are civ-
il, deportation is intimately related to the 
criminal process, which makes it uniquely 
difficult to classify as either a direct or a 
collateral consequence. Because that dis-
tinction is thus ill-suited to evaluating a 
Strickland claim concerning the specific 
risk of deportation, advice regarding de-
portation is not categorically removed 
from the ambit of the Sixth Amendment 
right to counsel.” 40

In light of this decision, several states 
have enacted statutes requiring that 
courts issue advisals to defendants prior 
to accepting pleas of guilty or nolo conten-
dere.41 While Padilla advisals are becom-
ing standard practice in criminal court, 
family courts issuing protection orders 
and hearing cases involving protection or-
der violations should issue advisals similar 
to those required by Padilla, particularly 
because many parties in protection order 
cases appear without an attorney. Provid-
ing warnings that violations of protection 
orders can lead to offenders’ deportation 
can be beneficial for the parties, as it may 
help prevent violations if the respondent 
is aware of the immigration consequences 
for violating the order. 

The immigration consequences are 
not always immediately apparent and can 

impact immigrants years after the case is 
concluded. It is crucial for victim safety 
that courts and attorneys representing im-
migrants avoid issuance of protection or-
ders against immigrant victims and ensure 
that perpetrators are made fully aware of 
the potentially devastating consequences 
of violating an order of protection. u
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has been the consummate champion on behalf of his 
clients, as reflected most recently in Sherman, et al. v. 
State of Delaware Department of Public Safety, 2018 
WL 3118856, Del. Supr., Strine, C.J., June 26, 2018. 

Dan’s fortitude and perseverance over several years 
of litigation and appeals, finally brought triumph for 
his deceased female client, who following an arrest in 
2009, was coerced into having sexual relations with 
the state trooper who arrested her. Reversing itself, the 
Supreme Court ruled that the jury should never have 
been asked to decide whether the sexual encounter was 
consensual as a matter of law, “because she is prohib-
ited from seeking to escape her arresting officer, even 
by peaceable means, at risk of criminal penalty.”

Recognized for years as one of Delaware’s top law-
yers, Dan’s opinion was often solicited by The News 
Journal. In 2002, Dan was asked for comment as the 
New Castle County Courthouse moved from Rodney 
Square to its current location. In reflecting upon the 
former courthouse, Dan remarked, “A lot of drama 
played out here, far better than what is on TV. There 
is a lot of soul in this building because of that. I like 
things with soul and this building has soul.”

As do you, Dan. u
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application based on lack of good moral character.
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38. Id. (quoting Garcia-Hernandez v. Boente, 847 F.3d 869, 872 (7th Cir. 2017)) 
(internal quotation marks omitted).
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40. Id. at 357.

41. More than one half of the states and the District of Columbia have statutes 
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17.2(f), Cal Pen Code § 1016.5, Fla. R. Crim. P. 3.172(c)(8). Delaware has not 
enacted a similar statute.


