
















































































girls." El Salvador has the highest rate of femicide in the world, Guatemala the third highest,
and Honduras the seventh.” Women and gitls living in countries with high levels of violence
against women are more frequently attacked in public, including gang and intimate partner
violence.” Women and girls in these countries are also victims of physical and sexual assaults,
child abuse, trafficking, economic crimes, and emotional violence, often with the local
government unwilling or unable to help.*

As outlined by the science discussed below, these traumas not only create the basis for
child victims’ claims for asylum, they cause developmental delays, making it more difficult for
the child to successfully meet strict filing deadlines and apply for asylum.

B. The Stress of Home-Country Persecution Negatively Impacts

Children and Adolescents Both Psychologically and
Neurobiologically.

The violence and trauma to which asylum applicants are subject in their home countries
manifests itself both psychologically and neurobiologically. Psychologically, social science
research shows that many immigrant children suffer from mental health conditions derived from
their pre-migration experiences. Neuroscience goes further, revealing the specific brain
processes that interrupt the development of psychosocial and neurocognitive capacities when
traumatic experiences happen to a developing brain. An article published for state court judges

by the National Council of Juvenile and Family Court Judges described this issue in the context

" Id.: UNICEF, Broken Dreams: Central American Children’s Dangerous Journey to the United States

(Aug. 2016),
hitp:iwwwaniceforg/media/files/UNICEF _Child_Alert_Central America 2016 _report (inal.pdf.

2 M. Nowak, Femicide: A Global Problem, SMALL ARMS SURVEY 3 Figure 2 (2012).
2 Id. at 4.

' UNHCR Report, supra note 31, at 30-38.



of understanding the impact of domestic violence trauma: “Social science tells us what exposure
to domestic violence does to children’s development and behavior. Neuroscience tells us why.”*

For example, it is widely acknowledged that unaccompanied refugee children in the U.S. have

exhibited disproportionately high levels of PTSD* and that individuals with PTSD often display
physiological changes to brain systems."’

Overall, the science is clear: traumatic stress, abuse, neglect, chaos, and other adverse
childhood experiences alter a child’s brain resulting in enduring emotional, behavioral, cognitive,
social and physical problems. Abundant studies from diverse fields (developmental and clinical
psychology, psychiatry, education, child welfare, psychophysiological) have documented that
these noxious experiences cause abnormal organization and functioning of important
neurobiological systems and compromise functional capacities mediated by those systems.*®
Specifically, a growing body of research has identified that exposure to violence and trauma
negatively impacts the development of emotional and cognitive faculties, including executive

functioning, in children and adolescents.” The article published by the National Council of

Juvenile and Family Court Judges summarizes the scientific research as follows: “[i]n an

*> L. Hecht Schafran, Domestic Violence, Developing Brains, and the Lifespan New Knowledge from
Neuroscience, 53 THE JUDGES’ JOURNAL 32 (2014) (emphasis in the original).

" Huemer et al., supra note 33.

47 Ppechtel and Pitzzagalli, supra note 20.
8 See, e.g., J. Scott, et al., A Quantitative Meta-Analysis of Neurocognitive Functioning in
Posttraumatic Stress Disorder, 141 Psych. Bulletin 105 (2015).

V. Vasilevski & A. Tucker, Wide-Ranging Cognitive Deficits in Adolescents Following Early Life
Maltreatment, 30 Neuropsychology 239 (2016) (finding that “the maltreated group showed significant
impairments on measures of executive function and attention, working memory, learning, visuospatial
function and visual processing speed.™).



unpredictable, tension-filled, violent environment where the stress is inescapable, [stress]
becomes toxic, unleashing a storm of neurochemicals that result in ‘embedded stress.”*

With respect to neurobiology, recent research shows that childhood maltreatment and
trauma causes myriad cognitive difficulties. For example, some research regarding the
development of the hippocampus, a structure closely associated with memory, anxiety-related
behavior, and emotional regulation, indicates that exposure to stress shrinks or hampers growth
of the hippocampus.®® This developmental alteration thus explains some of the memory
difficulties of people who have experienced significant trauma. Childhood and adolescent
exposure to trauma also has been negatively correlated to the grow'th of the corpus collosum —
the brain structure that connects the brain regions that regulate various aspects of cognitive
functioning.52 Thus, not surprisingly, adolescents with histories of severe maltreatment have
shown “significant impairments on measures of executive function and attention, working
memory, learning, visuospatial function, and visual processing speed.”> Notably, executive
function is an umbrella term that refers to “the goal-oriented control functions” of the prefrontal

cortex, such as planning, organization, and regulation of cognition and behavior.”* Thus, deficits

in executive function “have the potential to significantly impair adaptive, social, emotional, and

°% Schafran, supra note 45.

51 Id

%2 Pechtel and Pizzagalli, supra note 20 (“In both non-human and human research, exposure to [early
life stress] has been associated with decreases in corpus collosum size.”).

> Vasilevski & Tucker, supra note 49.

> J. Best et al., Executive Functions afier Age 5: Changes and Correlates, 29 Developmental Rev. 180
(2009).



academic functioning, explaining many of the typical difficulties seen in maltreated
adolescents.”’

With respect to the social science, numerous studies support the conclusion that a large
number of immigrant children suffer from diagnosable mental health conditions, especially
PTSD and depression. For example, one study of high school-aged Cambodian refugees found
that, four years after leaving Cambodia, half of the students had developed PTSD, and depressive
symptoms were also common.® Similarly, a recent survey of immigrant children (not limited to
asylum seekers) found that 32% had clinical symptoms of PTSD and 16% had symptoms of
depression.”” PTSD has been linked to memory deficits, extreme sensitivity and dysfunctional
arousal, attention problems, and disruptions in goal-based attention.”® Even interpersonal
traumatic experiences such as bullying have been found to render “significant direct effects on
increased PTSD symptoms and significant direct and indirect negative effects on perceptual
reasoning, processing speed, and working memory.” .

Of course, children who suffer traumas may experience cognitive difficulties even if they

never develop diagnosable mental illnesses. Several studies have explored outcomes for

individuals with diagnosable mental health disorders as well as individuals who were exposed to

> Vasilevski & Tucker, supra note 49.
% J.D. Kinzie et al., The Psychiatric Effects of Massive Trauma on Cambodian Children, 25 J. Am.
Acad. of Child Psychiatry 370 (1986).

7 L. Jaycox et al., Violence Exposure, Posttraumatic Stress Disorder, and Depressive Symptoms Among
Recent Immigrant Schoolchildren, 41 J. Am. Acad. Child & Adolescent Psychiatry 1104 (2002).
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Iraqi and Afiiican American Adolescents: A Traumatology Perspective, 23 Journal of Aggression,
Maltreatment & Trauma 431 (2014).



trauma in early life but who do not exhibit clinical symptoms of disorders. In one such study, a
group of maltreated youth and a group of maltreated youth who had been diagnosed with PTSD
both performed significantly worse on “IQ, [a]cademic [a]chievement, and nearly all of the
neurocognitive [d]Jomains than controls.”® Likewise, an analysis of data from groups of children
whose exposure to trauma had been continuous or had occurred at different points revealed that
“[c]hildren maltreated in multiple developmental periods had more externalizing and
internalizing problems and lower 1Q scores than children maltreated in only one developmental
period.”®! That is, children exposed to continuing or repeated traumas — including the types of
trauma suffered by children who qualify to seek asylum — had even worse outcomes than
children whose maltreatment was isolated. Additionally, a study measuring cognitive flexibility
and executive function in one cohort of childhood trauma victims showed that both physical
abuse and physical neglect are associated with diminished cognitive flexibility.®> A similar study
of children exposed to violence and trauma concluded that “[IJower overall executive functioning
was identified in maltreated adolescents regardless of PTSD diagnosis,” (with certain measures
rating even poorer for children with PTSD).®

Being separated from caregiving parents, family members, and/or guardians can also

worsen the trauma impacts. For instance, a study of students who had fled Cambodia as children

" M. De Bellis et al., Neuropsychological Findings in Pediatric Maltreatment: Relationship of PTSD,

Dissociative Symptoms, and Abuse/Neglect Indices 1o Neurocognitive Ouicomes, 18 Child Maltreatment
171 (2013).

1S, Jaffee & A. Maikovich-Fong, Effects of Chronic Malireatment Timing on Children’s Behavior and
Cognitive Abilities, 52 1. Child Psych. & Psychiatry 184 (2011).

52 M. Spann et al., Childhood Abuse and Neglect and Cognitive Flexibility in Adolescents, 18 Child
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Maltreatment and the Influence of Pediatric PTSD, 7 J. of Child & Adolescent Trauma 121 (2014).
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during the Khmer Rouge regime found that “[p]sychiatric effects were more common and more
severe when the students did not reside with a family member.”®* In a similar vein, a recent
discussion of research specifically related to unaccompanied children, one study noted that a
“[1lack of parental support, which can provide an important regulating influence following
traumatic exposure, may place unaccompanied children at particular risk for developing
psychopathology.”® Likewise, a study of Iraqi refugees found that, in general, symptoms of
traumatic stress and depression were greater for youth who experienced more potentially
traumatic events, but that “[yJouth endorsed higher levels of depression symptoms when they
reported less supportive relationships, regardless of the amount of traumatic event exposure.”®
In sum, research shows that, both psychologically and neurologically, child trauma
victims are often developmentally delayed in terms of emotional development, memory,
cognition and executive function — all of which may create difficulties in seeking asylum. The
research also shows the need of a supportive and nurturing interpersonal network to minimize the
impact and heal from the psychological consequences of such traumatic past. For this reason,

children and adolescents who arrive in the United States need access to time to heal, similar to

that which Congress provided to VAWA self-petitioning immigrant child survivors of battering

%" Kinzie, supra note 56.

5 Baily, supra note 32 (citing S. Lustig et al., Review of Child and Adolescent Refugee Mental Health,
J. Am. Adad. Of Child & Adolescent Psychiatry 24 (2004)).

% C. Trentacosta et al., Potentially Traumatic Events and Mental Health Problems Among Children of
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Orthopsychiatry 384 (2016).
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or extreme cruelty — time to be able to “secure their safety, access services and support that they
may need and address the trauma of their abuse.”®’

Trauma-Related Developmental Problems Likely Interferes with
Asylum Seeking.

The developmental delays and functional interruptions associated with trauma are likely
to hinder asylum seekers’ efforts to navigate the immigration process. Children need to recount
their history of trauma, explain their fear to return home, provide the evidentiary requirements to
fulfill the burden of proof without proper knowledge of the legal and cultural context of the
process. This is already a challenge for adult individuals without the vulnerabilities of
developmental immaturity and trauma. Given child trauma sufferers’ cognitive delays, it is
likely that the immigration case procedures are incomprehensible, and they would be unable to
recollect relevant facts. Moreover, previous experiences of victimization and persecution may
lead them to distrust officials, and executive function impairments may interfere with their
ability to follow through with those assisting them with their asylum case and immigration case
deadlines and appearances if children are required to litigate their asylum case before they have
had time to heal.

Undoubtedly, applying for asylum presents substantial challenges. Among other things,
the asylum applicant may not be able to communicate effectively with officials and service
providers, the process may be confusing, and officials may be intimidating.%® These challenges

are worsened where the applicant’s development has been delayed by the harms caused by

7 H. COMM. ON THE JUDICIARY, 109™ CONG., DEP’T OF JUSTICE APPROPRIATION AUTHORIZATION
ACT, FISCAL YEARS 2006-2009, H.R. REP. NO. 109-233, at 116-117 (discussing language ultimately
enacted and codified at 8 U.S.C. § 1154).

% D. Silove et al., Policies of Deterrence and the Mental Health of Asylum Seekers, 284 J. Am. Med.
Assn. 604 (2000).
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trauma. For example, language and memory processing centers, which are affected by trauma
and PTSD,® are essential to communicating with government officials and immigration judges
about the need for asylum.” Similarly, difficulties with cognitive processing and capacity for
linear analysis due to emotional and interference and neurobiological abnormalities may render a
complex process impossible to understand.”’

One of the most significant issues that arises from childhood and adolescent exposure to
trauma and stress is the negative impact such exposure has on executive functioning, both
cognitively and physiologically. Research has shown the importance of executive function in
social interactions and goal-oriented behaviors, including planning and organization.”?
Navigation of the asylum-seeking process requires such goal-oriented behaviors in the context of
emotionally arousing memories, so limitations of executive function caused by the
developmental immaturity and interference of emotional dysregulation can affect the ability of a
young person whose life experiences and fears of persecution would result in being granted

asylum limiting the child victims’ ability to successfully identify and perform the tasks necessary

to apply for asylum.”

" Vasilevski & Tucker, supra note 49; Kavanaugh & Holler, supra note 63.

" Some researchers have specifically highlighted the difficulty immigrant children who have been

victims of trauma may experience in learning English, finding that, although further research is needed,
exposure to trauma prior to entering the United States may impact a child’s ability to become proficient in
English. 1. Kaplan et al., Cognitive Assessment of Refugee Children: Effects of Trauma and New
Language Acquisition, 53 Transcultural Psychiatry 81 (2015).

"' Silove et al., supra note 68.

7 Best, supra note 54.

" Silove, supra note 68.
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The symptoms of PTSD may also impair individuals’ abilities to appropriately respond to
questions or correctly remember facts.” In many cases, asylum seekers have fled circumstances
where government officials have perpetrated or been complicit in the traumatic events that drove
them from their home countries, leading to suspicion or distrust of the U.S. government officials
with whom they may interact while seeking asylum.” One of the hallmark symptoms of PTSD
is avoidance of reminders of past traumas,’® which may prevent a traumatized child from
initiating the asylum process. These concerns become more severe for young asylum seekers
who, due to immaturity and the neurobiological consequences of trauma, have limited abilities to
deal with threats, regulate their own intense feelings, or respond appropriately to situations that
are highly emotional.

These problems are all the more significant given that these impairments are not simply
due to psychological fear and anxiety, but neurobiological impairments that fundamentally alter
the structure of the brain.”’ In short, there is nothing an asylum-seeking child may be able to do
in order to control or address these impairments. Child asylum seekers need time to heal and
grow and fully develop before being required to file and litigate their asylum claims. Setting
required filing deadlines too soon for child asylum seekers will have the effect of denying

asylum to many traumatized immigrant children with legitimate asylum claims that they would

"o,
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% American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders, Fifth

Edition (“DSM-V™) 271 (2013).
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win if they were not forced by early deadlines to file and litigate their asylum claims before their
brains are fully developed to undertake an examination of such distressing experiences.

D. Continuing Trauma Exacerbates Stress Reactions and Compounds
Difficulties for Asylum-Seeking Children and Adolescents.

As is widely acknowledged, the process of entering the United States and applying for
asylum likely entails continuing trauma for immigrant children.”® Among other things, the
process of immigrating to the United States for child asylum seekers often includes suffering
additional traumatic events during the journey, including rape, sexual assault, and physical
assault, which continue and augment the cycle of trauma.”” Children arrive in the United States
without support, have difficulty acculturating upon arrival, or may have negative interactions
with the immigration system.®?

This continuing trauma, which builds upon on the violence exposure, stress, and trauma
of home country persecution, may worsen mental health and cognitive outcomes and increase the
degree of difficulty immigrant child trauma survivors will have in navigating their asylum case
process. An analysis of data from groups of children whose exposure to trauma had been
continuous or had occurred at different points revealed that “[c]hildren maltreated in multiple
developmental periods had more externalizing and internalizing problems and lower 1Q scores

than children maltreated in only one developmental period.”81 That is, children exposed to

8 Silove, supra note 68.

" Id.; National Child Traumatic Stress Network, Unaccompanied Migrant Children, supra, note 31.

% Silove, supra note 68.

81 8. Jaffee & A. Maikovich-Fong, Effects of Chronic Maltreatment Timing on Children’s Behavior and
Cognitive Abilities, 52 J. Child Psych. & Psychiatry 184 (2011).
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continuing or repeated traumas had even worse outcomes than children whose maltreatment was
isolated.

One study noted that as many as 29% of immigrant adolescents, even those who were not
seeking asylum, experienced trauma in the journey.*® Similarly, in a survey of recent immigrant
schoolchildren, subjects “reported high levels of violence exposure, both personal victimization

»83 A different survey

and witnessing violence, in the previous year and in their lifetimes.
revealed “growing evidence that salient post-immigration stress facing asylum seekers adds to
the effect of previous trauma in creating a risk of ongoing posttraumatic stress disorder and other
psychiatric symptoms,” explaining, “there is at least prima facie evidence of substantial
psychological morbidity among asylum groups residing in several recipient countries.”®*

In fact, the process of seeking asylum itself often creates additional anxiety for asylum
seekers, who, among other things, are forced to relive home country violence and trauma in
specific detail and describe the extreme fear of repatriation. Beyond these issues, “[s]alient
ongoing stressors identified across several studies [also] included delays in the processing of
refugee applications, conflict with immigration officials, having no access to a work permit,

unemployment, separation from family, and loneliness and boredom.”®’

2 Perreira, supra note 31.

8 Jaycox, supra note 57.

¥ Silove, supra note 68 (italics added).
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Relatedly, studies of child or adolescent courtroom testimony suggest that it involves
further trauma exposure.*® Where children recount events in which they were victimized, they
experience the same feelings of horror, anxiety, and fear they experienced with the original
event, which may interfere with memory and retrieval.®” The experience of such distressing
emotions and confusing thoughts may exacerbate mental health conditions and decrease the
likelihood of successful completion of the process. The typical response to such re-
traumatization is avoidance of anything related to the original trauma,*® which may decrease the
likelihood that a traumatized adolescent would apply for as asylum within the first year after
entering the United States.

Not surprisingly, the more a child or adolescent is exposed to violence, trauma, and/or
stress, the more significant the potential cffects.”®  Therefore, if exposure to traumatic
experiences continues for longer or includes additional stressful events, its impact on the
behavioral and neurobiological outcomes of the asylum-seeking child may be more severe. The
resulting difficulties with the asylum-seeking process may, in turn, be more greatly amplified.

In sum, immigrant children and adolescents who suffered trauma need the time for
healing, recovery and restoration to healthy function through therapeutic experiences including

living in a stable, predictable, safe, and nurturing environment. They need time to reestablish

8 L. Sas, The Interaction Between Children’s Developmental Capabilities and the Courtroom

Environment, hitp://www justice.ge.cafeng/rp-pr/esj-sje/ees-aje/m02_6/r102_6.pdf.
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8  National Child Traumatic Stress Network, Age-Related Reactions to a Traumatic Event,

hitp:/Awww.netsnorg/netsn_assets/pdls/age related reactions.pdf.

% R. Anda et al., The Enduring Effects of Abuse and Related Adverse Experiences in Childhood: A
convergence of Evidence from Neurobiology and Epidemiology, 256 European Archives of Psychiatry
and Clinical Neuroscience 174 (2006).
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their lives in a safe, caregiving environment in which they can return to the activities proper of
childhood which were interrupted by the traumatic experiences and migration. They need new
emotionally protective and healthy relational interactions that can initiate a surge of healthy
neural activity. They should not be encumbered by the reminders of the trauma until they are
emotionally stable and strong enough, both emotionally and neurobiologically, to process those

experiences in the safety of their new circumstances.

CONCLUSION

In light of the precedent and science outlined above, the Board should define the term
“minor” in 8 C.F.R. § 1208.4(a)(5)(ii), at a minimum, as any individual who has not yet reached

the age of twenty-one (21).
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