
WOMEN IMMIGRANTS AND 
DOMESTIC VIOLENCE 

iolence against women is not limited by borders, culture, class, 
education, socioeconomic level or immigration status. A recent 
survey cosponsored by the National Institute of Justice and the 

Centers for Disease Control and Prevention found that approximately 4.8 
million intimate partner rapes and physical assaults are perpetrated against 
women annually. For women and their children who have immigrated to 
the United States, the dangers faced in abusive relationships are often 
more acute.' 

Historically, these dangers have been aggravated by immigration laws. 
Immigrant women face pressure not only to assimilate culturally but to 
maintain cultural traditions as well. They face language barriers, econom- 
ic insecurity, and discrimination due to gender, race or ethnicity. 
Additionally, the problems of domestic violence are "terribly exacerbated 
in marriages where one spouse is not a citizen and the non-citizen's legal 
status depends on his or her marriage to the  abuse^."^ The battered immi- 
grant's ability to obtain or maintain lawful immigration status may depend 
on her relationship to her citizen or lawful permanent resident spouse and 
his willingness to file an immigrant relative petition on her behalf. 

The same dynamic occurs any time immigration law gives an abusive 
spouse total control over the immigration status of his spouse and chil- 
dren. This can occur when a person has received legal permission, in the 
form of an immigrant or non-immigrant visa, to live and work in the 
United States. His spouse and children are then awarded derivative immi- 
gration status so that they can join him. Examples of persons whose 
spouses and children can be awarded derivative visas include diplomats, 
those who work for religious or international organizations, students, and 
people who receive visas related to their work. When immigration law 
gives spouses control over the immigration status of their family mem- 
bers, it forces many battered immigrant women to remain trapped and 
isolated in violent homes, afraid to turn to anyone for help. They fear 
continued abuse if they stay and deportation if they attempt to leave.3 
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A survey among Latina immigrants in the Washington, D.C. area found 
that 21.7 percent of the battered immigrant women survey participants 
listed fear of being reported to immigration officials as their primary rea- 
son for remaining in an abusive relationship. Researchers also found that 
immigrant women experiencing physical and/or sexual abuse were vic- 
tims of their abusers' threats - threats of deportation, threats of refusal to 
file immigration papers, and threats to call the Immigration and 
Naturalization Service (INS) - at over ten times the rate experienced by 
psychologically abused women. Among immigrant Latinas who reported 
being married, or previously married, the physical and sexual abuse rate 
was higher (59.5 percent) than for the general population of immigrant 
women surveyed (49.8 percent). A large proportion of married or for- 
merly married physically and/or sexually abused immigrant women had a 
citizen or legal permanent resident spouse or former spouse who could 
have filed legal immigration papers for them (47.8 percent). However, 
72.3 percent of physically and sexually abused women reported that their 
abusive citizen or lawful permanent resident spouse who could file irnmi- 
gration papers for them never did. Abusers use constant threats to deport 
spouses and children as powerful tools to prevent battered immigrant 
women from seeking help and to keep them in violent relation~hips.~ 

Immigration law historically gave male citizens and lawful permanent 
residents control over the immigration status of their immigrant wives and 
children. Early United States immigration laws incorporated the concept of 
coverture, whch  was "a legislative enactment of the common law theory 
that the husband is the head of the household." Under it, "the very being or 
legal existence of the woman is suspended during the marriage, or at least 
incorporated and consolidated into that of the husband, under whose wing, 
protection, and cover, she performs e~erything."~ Coverture was so much a 
part of United States law that from 1907 through 1922, when a female U.S. 
citizen married a man from another country, she lost her U.S. citizenshp. If 
the husband was a U.S. citizen, the law required him either to file an immi- 
gration petition for his wife or to accompany her when she applied for 
immigration status. Female citizens or lawful permanent residents could 
not, however, file petitions for their male immigrant ~pouses.~ 

Although subsequent legislation, particularly the Immigration and 
Nationality Act of 1952, changed the statutory language to make the 
immigration laws gender-neutral and gave women the same ability to 
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confer legal immigration status on a spouse that men had, the impact of 
the spousal sponsorship laws is still rooted in the coverture mentality. 
Since the power of sponsorship and autonomous action lies with the citi- 
zen or lawful permanent resident spouse, and because the majority of 
immigrant spouses and victims of domestic violence are women, the ram- 
ifications of spousal sponsorship are most serious for immigrant women.7 
With the passage first of the Violence Against Women Act of 1994 
(VAWA 1994) and later of the Violence Against Women Act of 2000 
(VAWA 2000), Congress sought to provide direct access to legal immigra- 
tion status for immigrant victims of domestic violence, thus enabling 
them to seek protection from ongoing abuse and to cooperate in the 
criminal prosecutions of their abusers. VAWA 1994 enabled battered 
immigrants to attain lawful permanent residence (green cards) without 
the knowledge or cooperation of their abusive spouse or parent. It treat- 

ed two forms of relief, VAWA self-petitions and VAWA cancellation of 
removal (formerly called "suspension of deportation"). These provisions 
ensure an immigrant victim of domestic violence access to lawful immi- 
gration status without having to depend on the cooperation or participa- 
tion of her batterer, and without the abuser's knowledge that she has filed 
for immigration relief on her own.8 

Although VAWA 1994 helped many battered immigrants, legislative 
protections for immigrant victims of domestic violence and sexual assault 
remained incomplete. Subsequent immigration laws effectively barred 
access to VAWA protection for many battered immigrants, and imple- 
mentation problems continued to plague the VAWA process. As a result, 
many immigrant victims of domestic violence remained trapped in vio- 
lent relationships. Immigrant victims of sexual assault remained without 
any immigration protection. In response, through the bipartisan efforts of 
sympathetic members of Congress working collaboratively with the 
advocacy community, President Clinton signed into law the Battered 
Immigrant Women Protection Act as a part of the Violence Against 
Women Act of 2000 .~  It restored and expanded access to a variety of legal 
protections for battered immigrants by addressing residual immigration 
law obstacles preventing battered immigrants from freeing themselves 
from abusive relationships. 

Significantly, VAWA 2000 for the first time offered options for the pro- 
tection of legal immigration status to many battered immigrant women 
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and children whose abusers were not their U.S. citizen or lawful perma- 
nent resident spouse or parent. These same provisions offered help to vic- 
tims of sexual abuse. The statute created a new non-immigrant visa (U- 
visa) for a limited group of immigrant crime victims who suffer substan- 
tial physical or emotional injury as a result of being subjected to specific 
crimes committed against them in the United States. To obtain the visa, a 
law enforcement official (police officer, prosecutor, judge, Equal 
Employment Opportunity Commission or other federal or state official) 
investigating or prosecuting criminal activity must certify that the appli- 
cant has been helpful, is being helpful or is likely to be helpful to an inves- 
tigation or prosecution of criminal activity. U-visa recipients are granted 
work authorization, but not public benefits. 

Recognizing that women's economic dependence on their abusive 
partners is one of the primary reasons that battered women remain in vio- 
lent relationships, Congress extended access in 1996 to the public benefits 
safety net for VAWA-eligible immigrant victims of domestic violence and 
their children. Battered women in the United States typically make 2.4 to 
5 attempts to leave their abusers before they ultimately succeed. 
Economic dependence is a critical factor in determining the fate of a 
woman who leaves an abusive relationship. Those with greater economic 
dependence experience greater severity of abuse as compared to 
employed battered women. Like all battered women, 67.1 percent of bat- 
tered immigrant women report lack of access to money as the one of the 
largest barriers to leaving an abusive relat ion~hi~. '~  

For battered immigrants who qualify to apply for immigration benefits 
as VAWA self-petitioners or as applicants for suspension or cancellation of 
removal, the road to economic self-sufficiency is more complicated. A 
VAWA-eligible battered immigrant cannot obtain legal permission from 
the INS to work in the United States until her VAWA immigration case is 
approved. Approval can take up to six months or longer in light of the 
INS case backlogs that have developed after September 11, 2001. In the 
Illegal Immigration Reform and Immigrant Responsibility Act of 1996, 
Congress granted battered immigrant VAWA applicants access to the pub- 
lic benefits safety net shortly after filing their application with the 1 ~ s . l ~  
This was because immigrant victims who were to be protected by VAWA 
could not successfully attain safety without economic sustenance apart 
from dependence upon their abusers. They were given limited access to 
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welfare benefits, and many were given access to public and assisted hous- 
ing, post-secondary educational loans, the Women, Infants, and Children 
program, Temporary Assistance for Needy Families (TANF), Medicaid, 
school lunch programs and other federally funded public benefits. All bat- 
tered immigrants were also guaranteed access, without regard to immigra- 
tion status, to domestic violence services, shelter, transitional housing for 
up to two years, food banks, emergency medical services and a broad 
range of other federally and state funded community based programs 
offering services necessary to protect life and safety. 

Although there has been much progress in securing legislative protections 
for battered immigrant women and children in the United States, the 
legal options for immigrant victims are far from complete. Legal reforms 
are still needed to improve their access to both immigration relief and 
welfare benefits. A variety of implementation problems prevent them 
from receiving the immigration benefits and the welfare access Congress 
sought to provide. Additionally, the rise in anti-immigrant sentiment 
since September 11, 2001 has created new problems at the state level for 
immigrant victims of domestic violence who turn to the family courts 
and the police for help. Some of the outstanding issues can be summa- 
rized as follows. 

Access to Legal Services: Immigrant victims of domestic violence were 
given special access to legal assistance in a broad variety of domestic vio- 
lence related cases in 1998 when Congress allowed Legal Services 
Corporation (LSC) funded programs to use non-LSC funds to represent 
battered immigrants in any legal matter related to the domestic violence.12 
However, the law enables only immigrant victims of domestic violence 
abused by their spouses or parents to benefit from this assistance, leaving 
those abused by boyfriends or other family members without access to 
representation. This should be changed to allow any LSC funded program 
to use non-LSC dollars to represent any battered immigrant victim of 
domestic violence without regard to her relationship to her abuser, so 
long as that relationship is covered by the state's domestic violence laws. 

Improved Access to Public Benefits: Although Congress granted access to 
public benefits to immigrant victims of domestic violence who were eli- 
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gible under VAWA, it created a five-year bar to benefits access that applied 
to immigrants who first entered the United States after August 22, 1996. 
This left battered immigrants who qualify for VAWA but who first 
entered after that date with a five-year bar from some of the most impor- 
tant federal benefits programs offering relief to battered women and their 
children, including TANF, Medicaid, and food stamps. Additionally, wel- 
fare access for battered immigrant victims is limited to those who qualify 
for relief as VAWA self-petitioners, suspension or cancellation applicants. 
Battered immigrants who qualify for relief under the new crime victim 
visas have no access to federal public benefits. The law should be changed 
to grant immediate access to federal public benefits to any battered immi- 
grant who has filed an application that sets out prima facie eligibility for 
relief with the INS under a family based visa application, VAWA or the 
new U-visa protections. Further, in many states, implementation prob- 
lems block access to public benefits for many battered immigrant women. 
These problems include welfare agencies that turn away immigrant vic- 
tims or refuse applications because of assumptions about applicants' imrn- 
gration status based on their ethnicity or assumed country of origin. 

Family Court andlustice System Issues: Across the country advocates and 
attorneys worlung with immigrant victims of domestic violence have seen 
a broad range of problems with battered immigrants' access to family 
court and justice system protection that appear to be related to a backlash 
against immigrants occurring in many communities. These problems 
include judges in protection order cases calling the INS and turning in 
immigrant victims rather than granting them protection orders against 
their abusers. In other cases judges may refuse to grant protection orders 
to VAWA-eligible battered immigrants, stating that they believe the vic- 
tims are only seelung protection orders so as to obtain immigration relief. 
This approach fails to recognize that any battered immigrant who is eligi- 
ble for self-petition could have had legal immigration status through her 
spouse if he had not been not using lack of legal immigration status as a 
tool of power and control. In still other cases an abuser convinces a judge 
that because the abused mother lacks legal immigration status, the abuser 
should be awarded custody of children despite the fact of his abuse. In 
some communities police called to a domestic violence case will ask ques- 
tions about the immigration status of the victim and will turn that infor- 
mation over to the INS. Similarly, prosecutors will deport rather than 
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prosecute immigrant abusers. This approach has the effect in many 

instances of increasing danger to the victim when the abuser returns to 

this country after his deportation or when he forces her to follow him 

back to the home country. 

These problems provide continuing challenges to advocates, attorneys, 

government agencies and legislators who wish to help immigrant victims of 

domestic violence. Some can be resolved by further federal legislative or 

administrative legal reforms. Others, like the problems of welfare access to 

legally authorized benefits, require training, education, advocacy and per- 

haps litigation at the state level. Still others require training personnel in the 

justice system about the legal rights of immigrant victims of domestic vio- 

lence and about the role anti-immigrant policies can play in undermining 

community policing and the criminal justice system's approach to domestic 

violence, including holdmg abusers accountable for their actions. Changes 

in these practices and policies are needed if battered immigrant women and 

chddren are to have access to the same protections against domestic violence 

as all other domestic violence victims in the United States. 
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