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VIOLENCE AGAINST WOMEN: VICTIMS OF THE
SYSTEM

TUESDAY, APRIL 9, 1991

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,

Washington, DC.
The committee met, pursuant to notice, at 11 a.m., in room SD-

226, Dirksen Senate Office Building, Hon. Joseph R. Biden, Jr.
(chairman of the committee), presiding.

Present: Senators Biden, Metzenbaum, DeConcini, Thurmond,
Grassley, and Specter.

OPENING STATEMENT OF CHAIRMAN BIDEN
The CHAIRMAN. The hearing will come to order.
Today we begin our fourth hearing on the Violence Against

Women Act. Today's hearing finishes a picture that we have been
attempting to paint over the last year by focusing on how Ameri-
ca's criminal justice system has failed to do its part to stem the
rising tide of violence against women.

Two weeks ago, this committee released a report showing that
women in this country are facing a rape epidemic. In 1990, more
women were raped than ever before. The rape rate increased faster
than it had at any time during the last decade. And now, the
United States leads the world in the number and the rate of rapes.

Simply put, violence against women is out of control, and rape is
only one aspect of the picture. The Federal Government must take
a stand, and I believe, must take a stand now. It must devote re-
sources, enact reforms, and provide every available weapon in its
arsenal, including the civil rights laws, to stem this tide of vio-
lence.

For too long, our society has looked the other way at this night-
mare. For too long, our criminal justice system has shown women
only distrust, disbelief, and discrimination.

One hundred years ago, courts would not intervene to stop a hus-
band from beating his wife if the stick he used was no bigger than
the circumference of his thumb.

Twenty years ago, rapists went free if the victim could not prove
that she had risked her very life in fighting back with utmost re-
sistance.

Two years ago, jurors in one case refused to convict a rapist be-
cause of the clothing the victim was wearing.



Last year, according to one study, an abusive spouse was arrested
in less than 15 percent of the cases where his victim was bleeding
from an open wound.

And right now, there are still States where rape victims are rou-
tinely subjected to polygraph examinations, as if they--and not the
rapist-are the ones who are on trial.

The reasons for these failures are many-historical, cultural, and
legal. But whatever the reasons, one thing is absolutely clear: We
will never stop violence against women unless we change attitudes
about these crimes-attitudes both inside and outside the criminal
justice system.

We must realize that rape is a crime of hate, not of sexual desire.
We must realize that battering is a crime of force, not of domestic
discord.

We must all take responsibility for these crimes, men and
women alike. Survivors' plights are not only individual tragedies,
they are society's tragedies. These are crimes of terror. They instill
fear not only in the actual survivors but in every woman in Amer-
ica.

Take, for example, a simple pleasure like going to the movies. A
recent study showed that 75 percent, fully three-quarters, of the
women surveyed never go out alone at night to see a movie because
they fear rape and other violent crimes.

But that is just one example. Women are nine times more likely
than men to refuse to walk in their own neighborhoods after dark.
About half of the women surveyed said they never use public trans-
portation after dark.

To combat this climate of fear, I wrote the Violence Against
Women Act. I have no illusions that if passed it will solve all the
problems or end all violence against women. But I believe it is very
important.

Our bill is an ambitious undertaking. It is the first attempt to
comprehensively address violent crimes against women. I won't go
through all of the bill's significant provisions, but I'd like to high-
light how this bill attempts to deal with our focus for today's hear-
ing-current difficulties in the Federal and State judicial systems.First, this bill creates new penalties for rapists and new legal
protections for battered women.

Second, it provides desperately needed help to crime survivors by
extending courtroom protections and providing victim services.

Third, it makes violent crimes against women a major law en-
forcement priority, adding police, lighting, and prosecutors.

Fourth, and most significantly-and I suspect most controversial
of all, the provisions in my bill-this bill declares that gender-moti-
vated crimes are a violation of a woman's civil rights.

We must treat gender-based assaults as violations of women's
civil rights just the way we condemn racial attacks on blacks or
violent prejudice against Jews or any other minority in this coun-
try.

In this country we already prohibit much subtler forms of dis-
crimination against women-discrimination that prevents promo-
tion or a pay raise. If we do that, as we should, why do we leave
unattended the far more violent discrimination of gender-based at-
tacks?



None of these provisions either alone or together, as indicated
before, will solve the crisis that confronts us. However, they are a
start.

The very distinguished witnesses we have here today will help us
explore these measures and more, beyond what has been proposed
in the law, must be done to arrest this epidemic of abuse. Hopeful-
ly, they will provide constructive suggestions as to how we should
change the legislation to make it more effective and to make it
stronger.

So in closing, even before we begin, I want to thank all of our
witnesses for appearing here today. I look forward to all the help
you can give us in understanding this growing and disturbing prob-
lem we face, and hopefully, making the law that we have proposed
better than it otherwise would be but for their input.

I yield to my colleague from Iowa if he has an opening statement
and then to my friend from Arizona, and then we'll begin with our
witnesses.

Senator Grassley.

OPENING STATEMENT OF SENATOR GRASSLEY
Senator GRASSLEY. Thank you, Mr. Chairman.
The first thing I want to do is welcome Iowa's newly elected at-

torney general, Bonnie Campbell, who is going to be testifying
today and thank her for taking time out of her busy schedule to
add her insight on this important issue.

Mr. Chairman, I supported this bill at the end of the last Con-
gress, and I am encouraged by this opportunity to further study a
new version of the legislation. I notice that the bill has some new
provisions, so this hearing should be very helpful in educating this
committee about the latest version of the bill. And of course, Mr.
Chairman, I am also pleased that this hearing is being held while
Congress is in session so that we can all participate in the hearing.

Crime continues to be among the most important domestic prob-
lems that we face. Crimes of violence, whether committed against
an elderly pensioner or a child abused by a drug-addicted parent,
or against women, the subject of this hearing, are happening in
every corner of the country-in the inner city, on Main Street, in
the heartland, and even in some of the country's most affluent and
exclusive areas.

The first obligation of any government is to protect its people by
making their homes, streets, neighborhoods, and communities safe
from the fear of crime. We must impose swift, sure, and strict pun-
ishment for criminal at least as tough as the crime itself, and we
must not forget to provide for the victims so that they don't feel
victimized anew by our judicial system. Only then will we be able
to have meaningful anticrime sanctions as opposed to window-
dressing.

There is much that we can do. I support instructing the Sentenc-
ing Commission to increase the penalties for. violent sexual of.
fenses. I support providing for mandatory restitution for every
victim of a violent criminal act. I also support allowing sexual as-
sault victims to have a right to communicate directly with the
court when a convicted defendant is sentenced.



We desperately need to restore balance to the scales of justice by
truly empowering all victims of crime, including women victims. I
welcome this opportunity to explore some ideas that I have regard-
ing this subject on this very important day.

Thank you, Mr. Chairman.
The CHAIRMAN. Thank you very much.
Senator DeConcini.

OPENING STATEMENT OF SENATOR DeCONCINI
Senator DECONCINI. Mr. Chairman, I'd like to commend you for

your leadership once again in a very, very important way. The ex-
traordinary work that you have put forth in this area of violence
against women and the hearings that you have held on this issue
have turned the focus of this committee and the public to the
threat of physical violence that women face every day. With vio-
lent crimes being such a pervasive part of our society, I'm afraid
that we have come to accept it as part of our daily lives and have
grown numb to their devastating impact.

It is only when we hear some of the more heinous cases, like the
atrocities of Ted Bundy or the mutilization of the college coeds at
the University of Florida, that we are shaken from our stupor.
These case are so hideous, we cling to the hope that these acts of
violence against women are rare, but indeed they are not.

These hearings have taught us that the physical abuse and viola-
tion of women, is unfortunately, a very common occurrence with a
conservative estimate indicating that there will be 12 rapes every
hour in this country. And according to Dr. Mary Koss; from the
University of Arizona Medical School, one woman out of five will
be raped at some point during her life.

I agree with the chairman s assessment, articulated in his recent
report, that rape is a national epidemic. The numbers are indeed
staggering. This committee's report documents a national increase
in reported rape of 6.3 percent in 1990, and I regret to say that in
my State of Arizona the increase was 15 percent-well above the
national average.

While these numbers are indeed alarming, the consequences of
these acts of violence are an equally distressing aspect of this
whole sordid story. The women who have testified before this com-
mittee have spoken of the devastating physical abuse that is diffi-
cult to contemplate.

Today, with the increased risk of contracting very serious, if not
deadly, sexually transmitted diseases, rape victims are placed in a
position of continuing physical jeopardy that lingers well beyond
the assault itself. Moreover, the emotional damage that they sus-
tain will affect them for the rest of their lives.

While the nightmare of an assault may dissipate with time, the
loss of control over one's bodily integrity is something that will
color the way they look at the world and the way they function in
society forever. The traumatization that rape victims sustain often
requires costly medical attention, in addition to time away from
work and perhaps the family; yet once again, women are victimized
because they ar.e left with little recourse and little resources of
compensation for the economic losses that they have sustained.



Our system of justice has yet to recognize the type and extent of
damage that is done to victims of rape. Aside from inadequate rem-
edies to provide economic compensation, our system also seems ill-
equipped to provide justice to those women. Women who report
rape are often met with skepticism by law enforcement and are
subjected to demeaning interrogation. Those who are given any cre-
dence by the authorities are at best disenfranchised from any deci-
sionmaking by the prosecutor, and at the very worst, are dragged
through the mud during the trial.

One of the witnesses, a college student, who was raped by an-
other student on campus testified that in response to her reporting
the rape to the college officials, the officials suggested that the vic-
tim's best course of action was to transfer to another college to
avoid her embarrassment. Somehow, that doesn't set well. When I
was a prosecuting attorney, rape cases were a high priority with
us, but it was very difficult to educate both assistant prosecutors as
well as the investigators in the county attorney's office and the line
officer of the significance of the emotional impact of such an inci-
dent.

Somehow in our country in the case of rape, we have managed to
transform the victim into the villain, and consequently it is no
wonder that rape is so grossly underreported. Again, citing Dr.
Koss from the University of Arizona Medical Center, onl an esti-
mated 7 percent of rape cases are actually reported. Therefore,
most rape victims are left to suffer in quiet desperation.

It is inconceivable to me that a country like ours, that has a high
tradition of fostering human and civil rights, has turned a blind
eye to victims of rape. However, one thing is clear. This cycle of
victimizing the victim must stop, and it must stop now.

I commend Chairman Biden once again and his able staff for
taking the first step of putting together a comprehensive bill. This
bill, the Violence Against Women Act, which I strongly support,
will have a significant and lasting impact in correcting this gross
injustice.

Thank you, Mr. Chairman.
The CHAIRMAN. Thank you.
Senator Thurmond.

OPENING STATEMENT OF SENATOR THURMOND
Senator THURMOND. Thank you, Mr. Chairman.
Today we are holding the fourth hearing in recent months on an

extremely important matter-violence against women. Our Nation
is facing a violent crime epidemic. The National Crime Survey indi-
cates that there were almost 6 million violent crime victimizations
in 1989. Increasingly, women account for a large percentage of
these victimizations.

While the overall crime rate has remained somewhat stable, vio-
lent crimes against women continue to rise at an alarming rate.
According to the FBI's Uniform Crime Reporting Program, rapes
and aggravated assaults increased 10 percent during the first 6
months of 1990 when compared to the same period in 1989.

In 1989, women accounted for 4,400 of our Nation's murder vic-
tims. These statistics are disturbing. This hearing will focus on



whether the criminal justice system has adequately focused upon
violent crimes against women and whether current remedies avail-
able to these victims are adequate.

It is unfortunate when any law-abiding citizen falls prey to vio-
lent crime. Unfortunately, the needs of those who suffer at the
hands of the criminal element often fall victim to the criminal jus-
tice system as well. All too often, restitution to victims is not or-
dered by the courts. Furthermore, the interests of crime victims
are oftentimes given inadequate attention at sentencing, and as a
result, less severe sentences are imposed.

For example, Department of Justice figures indicate that the av-
erage time served for rape in State prisons is less than 6 years.
This is inappropriate. According to the Department of Justice,
there were over 94,500 forcible rapes reportedin 1989. That trans-
lates into one rape every 6 minutes-did you catch that figure-
one rape every 6 minutes. If this hearing this morning goes 2
hours, that means there will be 20 rapes committed on women
before we finish this 2-hour hearing. Without the fear of punish-
ment, there is little to deter those who would seek out and harm
women.

Clearly, justice demands that these vicious acts against women
be stopped. Congress must take steps to address crimes against
women, as well as the overall problem of violent crime. Senator
Biden has introduced S. 15, the Violence Against Women Act of
1991, and I want to commend him for this. This bill would go a
long way toward fighting the growing plague of violence against
women.

Senator Dole has also introduced a strong measure, S. 472, which
embodies numerous proposals aimed at securing the right of
women to be free from violent crime. I strongly support any meas-
ure which will protect women against violent offenders and severe-
ly punish those who commit crimes against them. 0

However, while it is appropriate that we focus on crimes against
women, Congress must also take steps to fight all violent crime. In
furtherance of that effort, I recently introduced the President's
crime bill, S. 685, which will do just that. It is a tough, comprehen-
sive, criminal justice reform measure, aimed squarely at eliminat-
ing violent crime. In addition to strengthening the Federal rules of
evidence and enhancing the criminal penalties for sex offenses, S.
685 includes a comprehensive Federal death penalty provision
which will establish constitutional procedures for its implementa-
tion. S. 685 will also reform habeas corpus procedures to eliminate
the unnecessary delay and abuse in death penalty cases. I look for-
ward to working with my colleagues, especially the chairman of
this committee, on each of these important criminal law reform
bills.

Mr. Chairman, despite the desperately needed steps the Presi-
dent's crime bill will take, this committee has recognized that
greater attention should be given to the growing rate of violence
against women. Any legislation which jpeeks to make our streets
and homes safer for women certainly merits thorough, serious con-
sideration by this committee. The witnesses we will hear from
today will provide us with testimony which should prove valuable
in our efforts to solve this growing problem.
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For these reasons, I look forward to today's testimony. Further, I
ask unanimous consent that a copy of a judicial impact statement
on S. 15, prepared by the Administrative Office of U.S. Courts, be
made a part of this record.

Mr. Chairman, I have several committee meetings going on, and
if I have to leave before the hearing is over, I will certainly read
the record. I thank you for holding this hearing.

The CHAIRMAN. Thank you very much.
[Judicial impact statement on S. 15 follows:]



Judicial Impact Statement

Violence Against Women

Act of 1991

S.15

Prepared by:

The Office of Judicial Impact Assessment

The Administrative Office of the U.S. Courts

April 8, 1991



JUDICIAL IMPACT STATEMENT
VIOLENCE AGAINST WOMEN ACT OF 1991, S. 15

The Violence Against Women Act of 1991 (S. 15) will
significantly affect the courts and their administration, as well
as affecting the Administrative Office of the U.S. Courts, and
the Federal Judicial Center. Some of the bill's major provisions
address: (1) increased sentences and fines for repeat offenders;
(2) mandatory sentences for certain types of abusive sexual
conduct; (3) mandatory restitution for several sex crimes; (4)
creation of new evidentiary rules; (5) establishing new record
keeping procedures and reports on domestic violence; (6) creation
of new Federal criminal offenses for interstate travel to commit
spousal abuse, and interstate travel to violate protection
orders; (7) permitting civil rights remedies for crimes of sexual
violence motivated by the victim's gender; and (8) education and
training for judicial officers and other court personnel.

The Judicial Conference has not taken a position on S. 15.

Summary of Impact

This bill has five titles. The impact on the Judiciary is
summarized as follows:

Title I - Safe Streets for Women. This title creates
additional litigation, filings, mandatory restitution,
presentence reports, and collection efforts that could be
expected to expand the courts' workload. While few cases
involving crimes covered under this title currently reach
the Federal courts because of limited Federal jurisdiction
(e.g., Federal parks, military bases, airplanes and ships),
this title also creates two new evidentiary rules (412A and
412B) that will result in more court hearings and associated
administrative time. Also, Rule 412 is amended to provide
for interlocutory appeals of evidentiary rulings. This will
have minimal impact on appellate court hearings, because of
the small number of Federal cases covered by Rule 412.

Title II - Safe Homes for Women. This title creates
new Federal criminal offenses pertaining to spousal
abuse in connection with travel in interstate commerce
and interstate violation of protection orders. The
Judiciary would be authorized to issue temporary orders
of protection, and there would be mandatory
restitution. These actions would create additional
criminal cases in the Federal courts by expanding
Federal jurisdiction into an area currently confined to
State courts.
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Title II - Civil Riahts. This comprehensive title
creates a new Federal civil cause of action and permits
civil rights remedies for crimes of sexual violence
motivated by the victim's gender. This title could
greatly increase civil caseloads.

Title IV - Safe CamDuses for Women. This title would
not have a significant impact on the Judiciary.

Title V - ftual Justice for Women in the Courts Act of
1991. This title requires the Federal Judicial Center
(FJC) to conduct a study of the nature and extent of
gender bias in Federal courts. In addition, the FJC is
required to develop, test, present and disseminate
model programs to be used in training Federal judges
and court personnel on the laws of rape, sexual
assault, domestic violence, and other crimes of gender
violence. This title also requires a small amount of
time for training.

Cost Summarv

The annual cost to the Judiciary (not including the Supreme
Court and the U.S. Sentencing Commission) would exceed $62.5
million and 691 work years. The resource impact represents the
annual cost once a provision is fully implemented. Details are
shown below:

Recurring Annual Resource Costs

Costs
Titles ... .. in X Work Years

Safe Streets for Women ................ 6.1 109
Safe Homes for Women .................. 11.9 118
Civil Rights .......................... 43.6 450
Safe Campuses for Women ................ i/ i/
Equal Justice for Women in the Courts. 2/ 2/
Automation and AO Support ............. .9 14

Total $62.5 691

i/L No costs to the Judiciary anticipated.
2/ $0.68M may be required as a one time cost associated with

this title.

The table below shows the estimated full year budgetary cost
impact if S. 15 were fully implemented. The difference between
the budgetary and the resource cost estimates are the costs of
judicial officers, their staffs and support. Because the
analysis assumes that no new judgeships would be authorized, nor
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current judges' staff limits changed, additional money would not
be budgeted to cover their time, which would be diverted from
other work. The Annual Resource Cost table (above) includes the
resources for 91 judicial officers and 361 associated support
staff. These costs are not included in the Summary of Annual
Budgetary Costs table. The annual budgetary cost to the
Judiciary is anticipated to exceed $20.9 million and 239 staff
years, once the bill is fully implemented.

Summary of Annual Recurring Budetary Costs

CostsAppropriation S in M Staff Years

Courts of Appeals, District Courts,
and Other Judicial Services

Salaries and Expenses ......... 7.3 215
Fees of Jurors & Commissioners 10.3 ---
Defender Services 2._8 17

Subtotal $20.4 232

Administrative Office .............. 0.5 7
Subtotal $ 0.5 7

Total $20.9 ./ 239

I/ Does not include a one time cost of $280,000 for the
Federal Judicial Center.

DETAILED IMPACT OF S.15

The following details the impact of S. 15 on court workload
and jurisdiction, as well as the significant reoccurring annual
costs:

Provision: Title I - Safe Streets for Women

Title I Subtitle A (Federal Penalties for Sex Crimes).

This will affect both court administration and probation.
It requires the U.S. Attorney to file a proof of claim with the
court on behalf of the victim in order to justify restitution to
victims of crimes under Chapter 109A of Title 18, of the U.S.
Code, thus increasing court filings.

It also requires mandatory restitution for certain crimes.
For the year ended June 30, 1990, 125 defendants were convicted
of an offense under Chapter 109A, including 11 that were ordered
to make restitution. The new provisions for mandatory
restitution could generate an additional 114 restitution orders.
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This would increase the variety and number of restitution
payments to be made and, probably, the number of defaults that
would occur. Furthermore, the mandatory restitution provisions
also would cause more work in monitoring the payment of all
restitution for defendants on probation and supervised release.

The impact of the increase in mandatory minimum sentences
and fines contained in the bill could not be precisely estimated,
since there is limited statistical data available on repeat
offenders. However, the proposed changes to the sentencing
guidelines will require retraining of pretrial services officers
preparing presentence investigation reports.

Most of the actions listed above will require extra
docketing, calendaring, noticing and court personnel time, but
the resource impact is anticipated to be minimal because of the
small number of cases. Similarly, although an estimate of
judicial officer time and associated support was not developed,
judges are expected to spend more time at revocation hearings due
to the increased number of restitution orders.

Title I Subtitle E (New Evidentiary Rules).

There are two additions to the Federal Rules of Evidence
(Rules 412A and 412B) that may have a significant impact on the
Judiciary. Rule 412A states that opinion or reputation evidence
of a victim's past sexual behavior is not admissible in a
criminal case not governed by Rule 412, which governs offenses
under 18 U.S.C. 109A (rape shield law). Evidence, other than
opinion or reputation, may be admissible if the defendant files a
motion for an order, a hearing is held, and the court considers
certain criteria. Rule 412B concerns the admission of evidence
of a victim's past sexual behavior for use in a civil case in
which a defendant is accused of actionable sexual misconduct.

In addition, Rule 412 is amended to provide for
interlocutory appeals of evidentiary rulings made under this rule
regarding the victim's past sexual behavior. The appeals may be
filed by the government or the victim.

Rules 412A and 412B will result in additional district court
judge and staff resources to provide for the following
activities: (1) docketing and scheduling; and (2) reviewing
pleadings and holding hearings associated with these rules. Read
in connection with other parts of the bill, which create new
criminal and civil causes of actionrising out of domestic
situations and gender based crimes, it can be anticipated that
(1) cases involving this kind of evidence will be numerous; and
(2) the kind of evidence to which reference is made (victim's
past sexual behavior) will be offered frequently in these kinds
of cases.



It is difficult to estimate the total number of cases to
which Rule 412A would be applied, since it governs all criminal
cases except for the few covered by Rule 412. In 1990, there
were almost 48,000 criminal cases filed in the Federal district
courts. Most of these involved crimes such as fraud, robbery,
drugs, theft, and traffic violations. Only 562 involved assault,
433 involved sex offenses, 357 involved extortion, racketeering,
and threats, and 65 involved kidnapping. Based on these figures,
a victim's past sexual behavior might be an issue in an estimated
200 criminal cases that would be affected by Rule 412A. In the
other cases, there may not be an identifiable victim or the
victim's behavior, particularly for a male, may not be at issue.

However, Title II of S. 15 creates a new Federal criminal
action for crossing state lines to commit or intending to commit
spousal abuse. It is estimated that an additional 1,550 cases
could enter the Federal courts as a result of this proposed
legislation (see analysis of Title II in next section for
derivation of the caseload estimate). The total cost to the
courts of applying Rule 412A to 1,750 (200 + 1,550) cases is $0.9
and 16.7 staff years.

Rule 412B applies to cases involving a claim of actionable
sexual misconduct, including, but not limited to, sex harassment
or discrimination claims brought pursuant to Title VII of the
Civil Rights Act of 1964 and gender bias claims brought pursuant
to Title III of S. 15. An average of 8,700 employment
discrimination cases under Title VII were commenced annually in
Federal court during 1988-1990. An estimated one third of these,
or 2,700 cases involved sexual discrimination and could be
covered by Rule 412B. Another 13,450 would arise from claims
brought under Title III of S. 15 (see section on analytical
assumptions for the derivation of this caseload estimate). The
total cost to the courts of applying Rule 412B to 9,700 cases is
$5.2 million and 92.3 staff years.

The table below details the resource costs associated with
Rules 412A and 412B:

Costs Work Years
S in _

Courts
District Court Judges ........... 1.5 11
Support Staff ................... 2.4 55
Magistrate Judges ............... .7 6
Support Staff ................... . 8 18
Clerks Office ...................... . 7 19

Total s6.1 109
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Amending Rule 412 to permit interlocutory appeals from
evidentiary rulings in cases involving offenses under 18 U.S.C.
109A will result in additional appellate court time for hearings
and ruling on appeals and additional administrative time in
docketing and handling appeals. Although there is existing
caselaw which permits a victim to appeal an adverse ruling under
Rule 412, there is not a substantial body of caselaw on this
issue. Such appeals also could result in multiple appeals in the
same case. This could increase the cost and delay in the
litigation process in these kinds of cases, and could have a
significant effect on each case. However, because there were
only 125 defendants convicted for an offense under Chapter 109A
in 1990, the costs to the Judiciary are anticipated to be
relatively small.

Provision: Title II - Safe Homes for Women

Section 211 creates a new Federal offense for intent to
injure and injury to a "spouse or intimate partner" during
interstate travel "or thereafter", and for interstate violation
of protection orders. It empowers the court to issue temporary
orders of protection. By expanding Federal jurisdiction to an
area that has been exclusively confined to State courts, the
Federal courts potentially could be flooded by a vast amount of
litigation arising from domestic disputes. Such litigation would
be stimulated by the provisions for payment of attorney fees
required in orders of restitution.

Estimates suggest that, at a minimum, 1,800 cases will be
brought into the courts associated with these new Federal
offenses. This is based on an estimated 53,800 potential Federal
cases from violent crimes against women (See section on
analytical assumptions for detailed explanation). Of these
cases, about 3 percent (1,550) are projected to involve
interstate travel. In addition, another 250 cases are projected
to involve protection orders. This is a minimal estimate
representing about 16 percent of interstate cases. The costs
below reflect this minimum increase in cases. Because
approximately 75 percent of the defendants in these cases will be
eligible for appointment of counsel under the Criminal Justice
Act, the cost to the Judiciary for the services of public
defender organizations, community defender organizations and
panel attorneys is estimated to be about $2.8 million and 17 FTEs
annually.

The bill provides for mandatory restitution to a victim of
an offense under this chapter. The increase in court workload
resulting from this provision is similar to the effects discussed
in the previous section on Title I with respect to restitution in
sex offense cases. The new provisions also require additional
judicial officer and associated clerical support time in the
creation and issuance of restitution orders.



Some of the specific wording of this title may also increase
the workload of the courts, although this has not been quantified
in the analysis. For example, the use of the words "or
thereafter" after the reference to interstate travel has two
effects. First, it could make actionable almost any act that
caused injury by a spouse or intimate partner, because many
couples are involved in interstate travel at some time in their
lives together, and there is no limit in the legislation to
"thereafter". Second, because this wording is so vague,
questions could arise as to its constitutional validity.

Also, because there is no definition in this section of the
term "injury" the term could be interpreted to include not only
bodily injury, but also emotional or psychological injury. The
definition of "victim" in this section includes "any person who
has suffered direct physical, emotional, or pecuniary harm as a
result of commission of a crime under this chapter." Such an
interpretation would increase the scope of the statute and its
impact.

The estimated least effect on the Judiciary results in an
annual resource cost of about $11.9 million and 118 FTEs. The
distribution of these recurring resource requirements is
presented below. The recurring budget cost would not include
judicial officers and support staff.

Costs8 in M Work Years
Courts
District Court Judges ............ 1.7 13
Support Staff ..................... 2.9 65
Magistrate Judges.................1 1
Support Staff .................... .1 3
Clerks Office .................... .7 19

Subtotal $5.5 101

Juror Fees ....................... 3.6 --
Defender Organizations ........... 2.8 17

Subtotal $6.4 17

TOTAL $11.9 118

Provision: Title III - Civil Rights

This title creates a Federal civil rights cause of action
for any citizen whose right to be free of gender related crimes
of violence has been abridged.

Under Section 301, victims of "crimes of violence motivated
by the victim's gender" (rape, aggravated assault, or abusive
sexual contact) may generate as many as 53,800 civil tort cases



annually. However, only 13,450 of these cases are anticipated to
reach the Federal courts (see analytical assumptions section for
more detail). The average cost per civil tort case to the
Judiciary is about $3,240. This could yield a cost to the
Judiciary of $43.6 million and 450 staff years annually. Many of
these crimes will involve attackers with limited assets (75 to 80
percent of current criminal cases require appointment of public
defenders), which could discourage civil tort actions. However,
this section could bring many domestic disputes into Federal
court, since jurisdiction of these types of cases would no longer
be confined to state courts. The estimated distribution of the
recurring resource costs and staff years are presented below.
The budget cost would not include judicial officers and support
staff costs.

Costs
S in M Work Years

Courts
District Court Judges ............. 7.0 40
Support Staff ..................... 16.1 161
Magistrate Judges ................. 3.3 20
Support Staff ..................... 5.0 59
Clerks Office ..................... 4.8 170
Fees of Jurors .................... 6.7 --
Court Automation Support .......... .7 --

Total $43.6 450

Although this analysis does not include costs associated
with defender services, probation, and court security, these
costs could occur if the civil tort involves a person who has
already been convicted on a felony charge or is awaiting trial on
a felony charge. Depending on the frequency of such occurrences,
the costs could be significant.

Provision: Title V - Equal Justice for Women in the Courts

Subtitle B (Education and Traininq for Judges and Court Personnel
in Federal Courts). This requires the Federal Judicial Center to
complete a study on the nature and extent of gender bias in
Federal courts, to issue a report with findings and
recommendations, and to develop, test, and disseminate model
programs to be used in training Federal judges and court
personnel on laws relating to gender violence. The study and
model programs must involve law enforcement officials, public and
private nonprofit victim advocates, and lawyers. This training
will involve the equivalent of 3 judicial officer staff years,
costing $400,000. The cost to the Federal Judicial Center to
complete its study and provide the training to judges and support
staff is estimated at $280,000. Both costs should be a one year
cost. Other training may be required for Probation and Pretrial
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Services staffs, but a resource estimate was not made for these
employees.

The study was assumed to be performed by private
contractors, rather than diverting FJC staff from their current
training and research functions. FJC staff would be required to
supervise the contract, but the demand on the time of FJC
employees would depend on the scope of the study. The bill
directs the FJC to study "the nature and extent of gender bias in
the Federal courts", and its not clear whether this is limited to
gender bias in certain proceedings, or also includes gender bias
by federal judges and court personnel to jurors, the public, etc.
and bias in the internal operations of the court. The resource
estimate assumes the narrowest interpretation and represents a
minimum cost. The cost would increase if the scope of the study
were broadened.

Costs
L Ln X Work Years

Federal Judicial Center .......... 0.3 --
Judicial Officers ................ 0.4.

Total $0.7 3

Additional Support by the Administrative Office to Implement
S. 15

The annual recurring cost for Administrative Office support
is $.5 million and 7 FTEs. These FTEs are for administration
(e.g., personnel, space alterations) and program support (e.g.,
court administration, probation, and related activities).

Costs
LIn Z Staff Years

Administrative Office ............. 0.5 7
Total $0.5 7

Automation and Support

Because the bill would require the hiring of approximately
239 staff, this requires the purchase of approximately the same
number of PCs and the associated software, material, supplies,
training and maintenance support, for an initial cost $1.3
million. Subsequent maintenance cost of $.l million will be
required annually. In addition, S.3 million for 7 staff years of
PC support personnel (court staff) is required. The annual
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recurring costs for automation and support for S. 15 are
estimated to be as follows:

Costs
Sin K Staff Years

Automation and Support
PC Support ......................... 0.3 7
Maintenance of PCs ................. 0.1

Total $0.4 7

Analvtical Assumptions

There is limited statistical information available on the
number of rapes, sexual assaults, or abusive sexual contacts
occurring in the U.S. annually. According to the report of the
Senate Judiciary Committee, there were over 100,000 attempted and
completed rapes reported to police in 1990. The U.S. Bureau of
Justice Statistics conducts a confidential annual survey of
households to estimate the actual number and types of crimes
committed. About 50 percent of these crimes are not reported to
Federal, State or local authorities. Based on its most recent
surveys, there are approximately 2.6 million violent
victimizations of women annually, which includes 155,000
attempted and completed rapes (102,000 attempted and 53,000
completed). The rape estimates and a portion of other violent
victimizations of women as reported by the Bureau of Justice
Statistics are used in this analysis to identify the number of
persons who may elect to seek recovery of compensatory and
punitive damages under Title III of this bill and to estimate
numbers of domestic cases that would become Federal crimes under
Title II of the bill.

Not all of the women involved in the 2.6 million violent
victimizations will. file a civil tort action. The analysis used
the number of:

1. Reported rapes which were completed and the
attacker was known. This reduces the number
of potential rape cases from 155,000 a year
to 15,100 per year.

2. Reported other violent crimes against women
that were aggravated assaults and reported to
the authorities, the attacker was known, and
there was a desire by the victim to "punish"
the offender. This reduces the number of
potential other cases from 2.45 million a
year to 38,700.



Potential Federal cases from both rapes (15,100) and other
violent crimes against women (38,700) is estimated to be about
53,800 annually. However, this analysis assumed that most of;
these cases will be resolved at the State level, and no more than
25 percent of the above cases (13,450) will reach the Federal
courts.

The actual case loads may be substantially lower or higher
than this estimate. It could be lower because many of the
offenders will have limited assets, thus discouraging tort cases.
On the other hand, spouses with marital problems may use these
provisions to seek recourse for marital relations issues, thus
increasing the caseload.

The analysis assumes that 4 percent of the civil tort cases
will go to trial with the remainder being settled out of court.
Even with this relatively high out of court settlement rate, the
average cost of a civil tort case is about $3,240, assuming that
Court Security, Defender Services and Probation activities will
not play a significant role. However, there is a potential for
their involvement, since some of the defendants also would have
been convicted on other felony charges (drugs, robbery, criminal
assault) or may be awaiting trial. An estimate of these
occurrences could not be made at this time and is not included in
this analysis. However, they could significantly increase the
cost of this bill.

The estimates represent current workload measurement
formulas. The analysis assumes that no new judges or magistrate
judges would be authorized, appointed or hired. The resource
cost table includes the value of the time required to implement
the bill, because both judges and magistrate judges are now
working at full capacity, and their time would necessarily be
diverted from other work, which would be deferred, in order to
handle the additional workload. If new judgeships were
established to handle the increased workload created by the bill,
the costs would increase.

The salary estimates used for both judges and magistrate
judges are based on the levels that became effective on January
1, 1991. Staff costs for all other personnel are also based on
FY 1991 salary rate estimates.

For certain provisions, the first year cost will be lower
than the recurring annual cost, because the workload will phase
in over time. However, the lower first year costs are offset by
one time costs such as purchasing personal computers for new
employees and the cost of provisions that could not be quantified
due to lack of sufficient data.

There is a one time cost of $1.3 million for providing
automation hardware and support to new staff that would b
required to implement the bill. This cost is not included in the



annual recurring cost table. Also, existing capacity for court
automated systems may need to be increased beyond what is already
planned if a substantial number of cases materialize. Due to the
uncertainties associated with this bill, a firm estimate could
not be developed.
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-'The CHAIRMAN. Senator Specter, do you have any comment you'd
like to make at this point?

OPENING STATEMENT OF SENATOR SPECTER
Senator SPECTER. Thank you, Mr. Chairman. I have just a very

brief statement.
I commend you for your continuing diligence on this subject. It is

a matter that I have worked on for many years since my days as
district attorney in Philadelphia. There has been some improve-
ment in law enforcement procedures in the protection of women,
but there is a tremendous amount more which needs to be done,
and I think these hearings are very significant, and while law en-
forcement is essentially a matter for local authorities, I believe
there is a great deal that the Federal Government can do in quite
a number of important respects, and I am delighted to work with
you on it, Mr. Chairman.

The CHAIRMAN. Before I call the first panel, I wish to place a
prepared statement by Senator Dole in the record.

[Prepared statement follows:]



News from Senator

BOB DOLE
(R - Kansas) SH 141 Hart Building, Washington, D.C. 20510

FOR IMMEDIATE RELEASE CONTACT: WALT RIKER
APRIL 9, 199 (202) 224-5358

TESTIMONY OF SENATOR BOB DOLE
VIOLENCE AGAINST WOMEN

SENATE JUDICIARY COMMITTEE

MR. CHAIRMAN, SENATOR THURMOND, I WANT TO THANK YOU FOR GIVING ME THIS
OPPORTUNITY TO TESTIFY TODAY BEFORE THE COMMITTEE.

I ALSO WANT TO COMMEND YOU, MR. CHAIRMAN, FOR HOLDING THIS HEARING, AND
FOR HOLDING HEARINGS ON THIS IMPORTANT ISSUE LAST FALL.

WITHOUT A DOUBT, THESE HEARINGS HAVE HELPED RAISE AMERICA'S AWARENESS
ABOUT AN ASPECT OP VIOLENT CRIME THAT -- FOR TOO LONG -- HAS BEEN SWEPT UNDER
THE NATIONAL RUG.
VIOLENCE AGAINST WOMEN: A NATIONAL DISGRACE

WITH MORE THAN 2.5 MILLION VIOLENT CRIMES BEING COMMITTED AGAINST WOMEN
EACH YEAR, WE'RE NOT TALKING ABOUT A FEW ISOLATED INCIDENTS OR A RANDOM ACT
OF VIOLENCE THAT HAPPENS TO GRAB THE FRONT-PAGE HEADLINES.

WHEN WE TALK ABOUT VIOLENCE AGINST WOMEN, WE'RE REALLY TALKING ABOUT A
NATIONAL EPIDEMIC -- AN EPIDEMIC AFFECTING EVERY COMMUNITY, EVERY CITY, AND
EVERY STATE IN THIS COUNTRY. MR. CHAIRMAN, IF ANYONE HAS ANY DOUBTS THAT
VIOLENCE AGAINST WOMEN IS A SERIOUS NATIONAL PROBLEM, HE SHOULD READ THE
STORY OF AILEEN HEFFERREN, WHO -- AS A JOGGER IN WASHINGTON'S ROCK CREEK PARK
LAST AUGUST -- WAS KNOCKED TO THE GROUND BY A 12-YEAR OLD ASSAILANT, TAUNTED,
AND THEN LEFT SHAKING, BLEEDING, FALLING IN-AND-OUT OF CONSCIOUSNESS, ONLY TO
BE PICKED UP ALMOST AN HOUR LATER BY AN EMERGENCY ROOM HOSPITAL.

A MINOR EVENT IN A BUSY CITY. PERHAPS.
AN EVENT THAT IS REPEATED HUNDREDS OF TIMES EACH DAY THROUGHOUT THIS

COUNTRY. YES.
BUT AN EVENT THAT THIS NATION SHOULD COUNTENANCE AS ROUTINE, AS THE

PRICE WE PAY FOR LIVING IN A FREE SOCIETY? ABSOLUTELY NOT.

TEE WOMEN'S EOUAL OPPORTUNITY ACT
MR. CHAIRMAN, EARLIER THIS YEAR, I JOINED WITH 14 OF MY SENATE

REPUBLICAN COLLEAGUES IN INTRODUCING S. 472, "THE WOMEN'S EQUAL OPPORTUNITY
ACT OF 1991."

THIS BILL WAS AN AMBITIOUS PROJECT, COVERING EVERYTHING FROM SEXUAL
HARASSMENT IN THE WORKPLACE TO THE SO-CALLED "GLASS CEILING" THAT IMPEDES THE
ADVANCEMENT OF WOMEN UP THE CORPORATE LADDER.

LET'S NOT FORGET THAT SEXUAL HARASSMENT AND WORKPLACE DISCRIMINATION --
IN ALL OF ITS FORMS -- OVERT AND COVERT -- SUBTLE AND NOT-SO-SUBTLE -- ARE
ALSO ELEMENTS OF THE "VIOLENCE- AGAINST-WOMEN" PROBLEM.

BUT I'LL LEAVE THOSE TOPICS FOR ANOTHR DAY.
FOR PURPOSES OF THIS HEARING, I WOULD LIKE TO TAKE JUST A FEW MOMENTS TO

HIGHLIGHT SOME OF S. 472'S CRIME-FIGHTING PROVISIONS.
FIRST OF ALL, S. 472 ADDRESSES THE ISSUE OF SAFETY ON OUR UNIVERSITY

CAMPUSES.
LAST YEAR, CONGRESS PASSED LEGISLATION REQUIRING UNIVERSITIES TO INFORM

STUDENTS OF CAMPUS CRIME STATISTICS. S. 472 BUILDS ON THIS APPROACH BY
REQUIRING THE DISCLOSURE OF THESE STATISTICS TO THE PARENTS OF STUDENTS AND
TO LOCAL POLICE AUTHORITIES.

IT GOES WITHOUT SAYING THAT MORE DISCLOSURE, MORE INFORMATION, LEADS TO
BETTER EDUCATION AND MORE SAFETY.

S. 472 ALSO IMPOSES TOUGHER PENALTIES FOR FEDERAL SEX OFFENDERS --
CAPITAL PUNISHMENT FOR MURDERS COMMITTED IN THE COURSE OF SEXUAL ASSAULTS AND
CHILD MOLESTATIONS, INCREASED PENALTIES FOR RECIDIVIST SEX OFFENDERS, AND A
DOUBLING OF THE PENALTY FOR DISTRIBUTING ILLEGAL DRUGS TO PREGNANT WOMEN.

S. 472 REFORMS THE FEDERAL RULES OF EVIDENCE TO MAKE ABSOLUTELY CLEAR
THAT EVIDENCE OF PAST ACTS OF SEXUAL ABUSE AND CHILD MOLESTATION ARE
ADMISSIBLE IN COURT.

SOME OF YOU MAY BE AWARE OF A RECENT DELAWARE SUPRME COURT DECISION
OVERTURNING A DEFENDANT'S CONVICTION FOR RAPING HIS 11-YEAR OLD DAUGHTER
BECAUSE EVIDENCE OF PAST MOLESTATIONS WAS IMPROPERLY ADMITTED.

(MORE)
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IN MY VIEW, THIS DECISION -- A DECISION BASED ON LEGAL TECHNICALITIES --
IS AN OUTRAGE THAT SHOULD NEVER BE REPEATED IN ANY COURT, ANYWHERE.

IN A PROVISION THAT IS SURE TO CAUSE DISMAY AMONG SOME MEMBERS OF THE
AMERICAN BAR ASSOCIATION, S. 472 OUTLINES SEVERAL MODEL RULES FOR
PROFESSIONAL CONDUCT BY LAWYERS.

THESE RULES MAKE ABSOLUTELY CLEAR THAT LAWYERS SHOULD NEVER ENGAGE IN
ANY TRIAL TACTIC rESIGNED SOLELY TO -- HARASS, EMBARRASS, OR HUMILIATE -- A
SEX CRIME VICTIM.

LAWYERS HAVE A LOT OF TRICKS IN THEIR LITIGATION BAGS, BUT THE HARASSING
TECHNIQUE IS ONE TRICK THAT SHOULD BE BAGGED.

THE MODEL RULES WOULD ALSO REQUIRE -- NOT JUST ALLOW -- LAWYERS TO
DISCLOSE NORMALLY CONFIDENTIAL INFORMATION IF DISCLOSURE IS NECESSARY TO
PREVENT THE COMMISSION OF A SEXUAL ASSAULT OR CHILD MOLESTATION.

IN MY VIEW, THIS DISCLOSURE REQUIREMENT IS NOTHING MORE THAN SIMPLE
COMMON SENSE.

ON ANOTHER FRONT, THE WOMEN'S EQUAL OPPORTUNITY ACT AUTHORIZES $25
MILLION EACH YEAR -- OVER THE NEXT THREE YEARS -- FOR RAPE PREVENTION AND
EDUCATION GRANTS UNDER THE VICTIMS OF CRIME ACT OF 1984.

THESE GRANTS WILL PROVIDE SORELY-NEEDED FUNDS FOR RAPE CRISIS CENTERS,
HOTLINES, AND OTHER ESSENTIAL SERVICES FOR THE VICTIMS OF SEXUAL ASSAULTS.

AND FINALLY, MR. CHAIRMAN, S. 472 ADDRESSES THE HIDDEN SIDE OF VIOLENCE
AGAINST WOMEN -- DOMESTIC VIOLENCE -- THE VIOLENCE THAT OCCURS IN THE FAMILY
HOME.

ONCE AGAIN, THE STATISTICS ARE FRIGHTENING -- AN ESTIMATED 3 MILLION ARE
BATTERED EACH YEAR BY THEIR HUSBANDS OR BOYFRIENDS AND MORE THAN 1 MILLION
WOMEN SEEK MEDICAL ASSISTANCE ANNUALLY FOR INJURIES CAUSED BY BATTERING.

TO ASSIST THOSE WHO ARE ON THE FRONTLINES AGAINST DOMESTIC VIOLENCE --
THE SHELTERS AND LOCAL COMMUNITY GROUPS THAT PROVIDE CARE TO THE VICTIMS --
S. 472 ADOPTS MANY OF THE PROVISIONS CONTAINED IN THE DOMESTIC VIOLENCE
PREVENTION ACT OF 1990, WHICH WAS ORIGINALLY INTRODUCED LAST YEAR BY SENATOR
DAN COATS AND INCORPORATED INTO YOUR BILL, S. 15.

THE WOMEN'S EQUAL OPPORTUNITY ACT ALSO AUTHORIZES $60 MILLION EACH
YEAR .- OVER THE NEXT THREE FISCAL YEARS -- FOR THE FAMILY VIOLENCE SERVICES
AND PREVENTION ACT.

AS YOU WELL KNOW, THIS ACT HAS BEEN THE LIFE-BLOOD FOR HUNDREDS OF
SHELTERS THROUGHOUT THE COUNTRY, AND ADDITIONAL FUNDING IS WELL-DESERVED.
NEED FOR BIPARTISANSHIP

NOW, MR. CHAIRMAN, I UNDERSTAND THAT S. 15 AUTHORIZES MORE THAN $500
MILLION IN FUNDING FOR VARIOUS PROGRAMS, INCLUDING SOME OF THE PROGRAMS THAT
I HAVE JUST MENTIONED.

I'LL ADMIT -- RIGHT-OFF-THE BAT -- THAT THE WOMEN'S EQUAL OPPORTUNITY
ACT CANNOT COMPETE WITH S. 15 WHEN IT COMES TO THE FUNDING GAME.

PERHAPS THIS IS YET ANOTHER EXAMPLE OF THE PHILOSOPHICAL DIFFERENCES
DIVIDING THE TWO PARTIES.

BUT I DO WANT TO EMPHASIZE THAT THOSE WHO ENGAGE IN VIOLENT CRIME --
AND PARTICULARLY CRIME AGAINST WOMEN -- DO NOT CHECK VOTER REGISTRATIONS OR
PARTY LABELS BEFORE COMMITTING THE MISDEED.

THIS IS NOT A REPUBLICAN ISSUE. AND IT'S NOT A DEMOCRATIC ISSUE.
IT'S AN ISSUE THAT -- UNFORTUNATLEY -- AFFECTS MILLIONS OF AMERICAN

WOMEN -- DEMOCRAT AND REPUBLICAN -- IN EVERY REGION OF THE COUNTRY AND FROM
EVERY SOCIAL AND ECONOMIC CLASS.

SO, IN THE DAYS AND WEEKS AHEAD, I LOOK FORWARD TO WORKING WITH YOU, MR.
CHAIRMAN, AND WITH MY REPUBLICAN COLLEAGUES TO DEVELOP A BIPARTISAN PACKAGE
THAT WE CAN PASS THIS YEAR, AND ONE THAT -- ULTIMATELY -- WILL BE SIGNED BY
THE PRESIDENT.

THAT'S MY COMMITMENT TO YOU TODAY.
AND THAT'S THE LEAST WE CAN DO FOR THE MILLIONS OF AMERICAN WOMEN WHO

HAVE HAD TO CONFRONT THE UGLY REALITIES OF STREET CRIME AND DOMESTIC
VIOLENCE.

THANK YOU, MR. CHAIRMAN AND SENATOR THURMOND, FOR YOUR TIME THIS
MORNING.



The CHAIRMAN. Thank you very much.
Our first panel will consist of one person because the other

person who was to be on the panel is circling somewhere above-he
was held up getting off the ground in Chicago because of weather.
The Honorable Roland Burris, attorney general from the State of
Illinois, will be late.

But Attorney General Campbell of Iowa is here. She is a very
tough prosecutor, a prominent advocate of victims' rights, and has
fought hard to improve the system for survivors of rape and domes-
tic violence. She has a 12:30 commitment, so we're going to ask her
to come up alone if she would not mind.

While she is coming up, let me just state for my other friend
from Iowa, the Senator from Iowa, that there were some changes
made in the law from the law as introduced last year, but they
were minor in scope. We added youth domestic violence education,
and we deleted provisions with regard to HIV testing because we
passed that provision last year in the crime bill, so it would be re-
dundant. And last, we revised the campus title to expand grants to
$20 million and require schools to prohibit sexual assault. Other
than that, the bill is essentially what it was last year.

Welcome, Attorney General Campbell. It is good to see you and
nice of you to come back. Please proceed at your leisure.

STATEMENT OF HON. BONNIE J. CAMPBELL, ATTORNEY
GENERAL, STATE OF IOWA

Ms. CAMPBELL. Thank you, Mr. Chairman. I am happy to be a
panel of one.

Mr. Chairman, a special greeting to Senator Grassley, and distin-
guished committee members. I frankly was stunned by a figure I
learned from your committee hearings last June-that three out of
every four women will be the victims of at least one violent crime
in their lifetime. Stunned, but I do understand the figure. I see it
in the statistics, and I have seen it in the countless human trage-
dies of rape and domestic violence.

Even my home State, which has relatively low crime rates,
thankfully, has been rocked by a whole string of domestic homi-
cides, including one as recent as last Saturday night in Des Moines.

I want to share today some of the things we in Iowa are doing to
fight the terrible problem of violence against women, and then I
wish to add my voice in strong support of S. 15, a superb effort to
galvanize the Federal Government to do its part.

First, let me address rape, and then domestic violence. Why do I
even talk about rape when Iowa has the second lowest incidence of
reported rape in the Nation? I do so because every single rape is a
tragedy, as we hear so dramatically from rape victims.

Iowa has close to 500 reported rapes each year, but we all know
that perhaps 12 out of 13 rapes never are reported. So we in Iowa
have a true human catastrophe to contend with, just like everyone
else. A woman is raped in this country, as Senator Thurmond said,
every 6 minutes, and surely the women of Iowa are among those
victims.

The consequences of rape are often devastating, as evidenced by
the fact that almost a third of the victims contemplate suicide. The



need for prevention and care for victims is enormous, and we are
not meeting that need today.

I support the many strong measures you are considering in
S. 15-extending the rape shield law, devoting funds to rape pre-
vention, making campuses safe from rape, and establishing the Na-
tional Commission on Violent Crime against women.

I can report that many in Iowa are tackling the problem of rape
head on. Our rape crisis centers are doing more emergency care,
advocacy and public education than ever before. Our campuses are,
too. We have seen more college forums and training sessions for
new students than ever before.

But we need help from the Federal Government such as you are
considering in the Violence Against Women Act. I want to especial-
ly support title III, civil rights for women, because I think it can
have such a strong impact on rape cases, including acquaintance
rape. My written testimony spells out why the civil rights remedy
can be so important. In my remarks here, let me just say that I
believe the civil rights remedy ultimately recognizes the huge
gender gap when it comes to violence.

The rate of assaults against women is rising twice as fast as the
rate for assaults against men. Violent attack is the No. 1 threat to
the health of America's women, and 97 percent of all sexual as-
saults in the United States are against women.

Most of all, the civil rights remedy recognizes the truth-that
rape and sexual assault truly are not sexual at all. They are hate
crimes. I strongly support this revolutionary new approach, and I
harbor hopes that it can mark a watershed in resisting violence
against women.

Now let me turn to domestic violence. Today Iowa is more mobi-
lized than ever before to combat this scourge. Unfortunately, one
reason for all the activity is that we have suffered a string of
brutal domestic violence murders in Iowa over the last year. Fortu-
nately, much of the outrage is being channeled into strong new ef-
forts to solve the problem.

The legislature is galvanized. It appears very likely to provide
much higher funding for our domestic abuse shelters even in a
time of severe budget constraints. It is likely to increase penalties,
require jail time for violations of no-contact orders, establish treat-
ment programs for batterers, and require school instruction on do-
mestic violence, to name just a few of the legislative initiatives
with much momentum.

There are many efforts at other levels, too. The media and the
public are learning the grisly facts of domestic violence. Not only
has Iowa had some 14 deaths in a year-a very high percentage of
our homicides-we have some 6,000 reported cases of abuse and
probably another 6,000 unreported cases.

We have learned that domestic violence is the No. 1 cause of
injury to women, ahead of automobile accidents, muggings, and
rapes combined.

I am glad to announce another initiative in Iowa. Leaders in our
advertising community, incensed at the series of domestic violence
murders, have banded together with my office to mount a new
public education program centering on the message that battering
women is a crime. Billboards are going up next week, like the oneI



would like to show you if I may, stating very simply: "Battering
Women is a Crime." Television and radio public service announce-
ments will soon be running, too. The advertising will tout the
State's 800 number for help in domestic abuse.

Every bit of this project is being contributed by an ad agency,
teleproduction companies, outdoor sign companies, and broadcast-
ers, at no charge at all to taxpayers.

My appeal today is rather simple. Please make stopping violence
against women a very high Federal priority, just as it has become
an urgent project for citizens and State government in Iowa and
other States. We are doing all we can at the State level, but we do
need Federal action, too.

Title II of S. 14, "Safe Homes for Women," will make an excel-
lent contribution to prevent domestic violence and protect women.

My written testimony strongly backs S. 15's measures to punish
spouse abusers who cross State lines, to make stay-away or no-con-
tact orders enforceable between States, and to mount a national
media campaign against domestic violence.

Every one of these measures is something only the Federal Gov-
ernment can do. Please don't let anyone tell you that the problem
of violence against women is strictly a State problem because we in
the States badly need some measures that only you can provide
from Washington.

Now let me give a special word of appeal for you to find more
funding for domestic abuse shelters. Shelters are absolutely essen-
tial. They are the primary emergency response to help women and
children, and sometimes men, escape from a violent home. The
problem is that there simply are not enough shelters. In Iowa, and

suspect everywhere, there are gaping holes in this crucial safety
net. Part of it is geographical. Many smaller communities and
rural areas are completely without shelters. But the shelter system
is stretched even thinner than it looks at first blush, because some
shelters are simply the homes of a volunteer, which means that the
host family can be in grave danger from a violent abuser, too.

Let me assure you that the State of Iowa and the communities of
Iowa are working very hard to strengthen this shelter system. We
have learned how crucial it is. The State is quadrupling shelter
support funding over a couple years, even though State dollars are
very tight. And our local communities are working tremendously
hard, with the cooperation of the business communities and gener-
ous citizens. Still, the need far outstrips the resources. S. 15 will
help, but I hope you soon can go much further even than that.

I must tell you that the funds you provide are exceedingly well-
spent. Last Friday, I had the privilege of opening a new shelter in
Marshalltown, IA. I learned that the project has only 4 full-time
staff, but it has 40 volunteers who contributed over 13,000 hours
last year. And that is typical for the shelters in Iowa.

I really think that perhaps we should label this a national securi-
ty expenditure, because that is exactly what it is. Then the Federal
Government should increase the funding dramatically to meet the
urgent security needs of women and children who are the victims
of violence.

Let me conclude with just two thoughts. First, the opinions I
have voiced are shared widely among the Nation's State attorneys
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general. Indeed, the National Association of Attorneys General
voted unanimously in December to encourage your enactment of
the Violence Against Women Act.

Second, I pledge that Iowa is doing and will do every single thing
we can to combat the scourge of violence against women, and I
know that is also the commitment of my colleague attorneys gener-
al. We only ask that the Federal Government in turn do all it can
to provide our citizens with a life safe from the plague of violence
against women.

I believe S. 15, the Violence Against Women Act, will be viewed
for years to come as a landmark on the road to that goal, and I
urge you to enact it swiftly this year.

Thank you very much, Senator Biden, and all members of the
committee, for this opportunity to join you in this very important
mission.

[The prepared statements of Ms. Campbell and two Iowa coali-
tions follow:]
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Introduction

Why am I here talking about rape when Iowa has the second
lowest incidence of reported rape in the nation, after North
Dakota? Because -- as testimony from women like Amy Ksyloi
,illustrates so dramatically -- even one rape is a tragedy.

Almost one-third of rape survivors contemplate suicide. The
experience can be devastating -- including the aftermath if the
case is reported and enters the criminal justice system, as Nancy
Ziegenmeyer of Grinnell, Iowa, testified to this Committee last
summer. Nancy decried the delays, indignities and indifference
she experienced -- and hers was a rare case where the rape was
reported and the assailant was apprehended and convicted.

The work of this Committee has been especially important in
telling the truth about rape -- that a woman confronts a rapist
in this country every four minutes, and a woman is raped every
six'minutes. This kind of terror and violence is intolerable.

The Committee and witnesses also have cast a searing light
on the problem of acquaintance rapes that 84% of all rapes are
perpetrated by men who are known to the victim. And you are
helping uncover the epidemic of campus rapes that one in seven
women now in college has been raped and one in four has been
attacked by a rapist.

I am here to support your efforts to fight against the
problem of rape, and to endorse wholeheartedly the solutions you
are advancing in S. 15 the Violence Against Women Act.

The same goes for domestic violence it's an enormous
problem, and S.15 can be a critical step in solving it.

Unfortunately, in Iowa, it seemed to take several brutal
murders of women this winter by their husbands or so-called
"lovers" to galvanize public outrage in Iowa over the wave of
domestic violence that is washing over the country.

Fortunately, much of the outrage is being channeled into
creating much stronger efforts in our state to understand and
tackle the problem of violence against women. This is a very
high priority of many Iowans today .- of many lawmakers, local

48-613 0 - 92 - 2
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elected officials and all kinds of volunteers and organizations.

The state legislature, for example, has placed domestic
violence high on its agenda. It appears likely to provide much
stronger funding of domestic abuse shelters (even in a time of
fiscal austerity), increase penalties for domestic violence,
require jail time for violations of no-contact orders, establish
treatment programs for batterers, and require school instruction
on domestic violence -- to name a few of the legislative,
initiatives that have momentum.

I believe public awareness of the problem 41so has soared in
Iowa. It is sinking-in to people that we have six thousand
reported cases of domestic abuse in Iowa each year, and probably
another six thousand cases that are not reported. Thirteen Iowa
women died in domestic situations in just over a year, a high
percentage of our homicides.

People are startled by the fact that a third of all w0amen
murder victims are killed by men they knew in relationships.
People have heard that domestic violence is the number ole.bause -
of injury to women, ahead of auto accidents, mugging and rapes
Combined. A woman is battered every 18 seconds in the U.S.

I fully believe that citizens are incensed and alarmed by
such facts. At least I know they are in Iowa. Quite frankly,
these have long been concerns of mine and I said as much when I
sought office last fall. I am convinced that Iowans are eager to
have their elected officials and Members of Congress struggle to
tackle the problem of violence against women.

My appeal today is rather simple Please make stopping
violence against women a very high federal priority, just as it
has become an urgent project in Iowa and other states. We are
doing all we can at the state level, but we need federal action.

The Congress can accomplish that by speedily enacting the
Violence Against Women Act.

Before I offer my own thoughts on various sections of the
bill, I want to note that the National Association of Attorneys
General ulfalmously adopted a resolution at its winter meeting
last December in Williamsburg encouraging Congress to enact the
Violence Against Women Act. (A copy of the resolution is
attached.) State attorneys general are acutely aware that
federal measures and resources are needed to address this problem
effectively.

funding, as wea. as more LeuwLa. bLvi. L q A.Q , 4 , ..h, "
for example, we have twenty rape centers, but only six of them
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are able to provide comprehensive services -- from 24-hour.
emergency availability to criminal justice advocacy, counseling,
and education for professionals and the public. What our rape
center workers accomplish on a shoe-string budget is phenomenal
-- including education programs for tens of thousands of
students, teachers and general audiences. More funds for their
education work certainly will be money well-spent.

Comments on Title TT -- Safe Homes for Women

Title II contains several measures to combat domestic,
violence that simply cannot be done on the state level. It
,complements the very strong efforts we are making in Iowa aad
around the country.

Title II would create federal penalties for spouse abusers
who cross state lines to continue their abuse. Iowa borders on
six states -- more than any other state -- and many of our
largest cities are on the borders. This proposal has more than
symbolic effect for us, and for many metropolitan areas across
the nation. Indeed, it reflects a reality understood by domestic
abuse victims but not everyone eleei abusers usually are highly
controlling and will doggedly pursue a woman who tries to flee
the situation.

For the same reason, it makes solid sense that Title II
would also require all states to enforce any "stay-away" or "no-
contact" order, regardless of which state issues it. I would add
that it would be especially helpful if you would provide that
no-contact orders must be put on the National Crime Information
Computer, so they can be enforced effectively between states.

Title II also authorizes a national media campaign against
domestic violence, another activity that cannot be done
universally except at the national level, of course. We in Iowa
are pleased to be ready to launch our own educational media
effort -- using billboards and radio and TV psa's to encourage
battered women to contact a statewide hot-line for help. This
campaign in Iowa is testimony to the generous contributions by
our advertising community (they are donating all the creative
work, production, and placement of the psa's.) But to get at the
root causes of violence against women, we will need similar,
strong efforts on the national level.
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Funding for Shelters (Title II)

Let me focus on the subject of shelters and urge you to make
the strongest possible commitment to providing them with more
funding.

Shelters are absolutely essential. The primary emergency
response to domestic abuse is to provide shelter for women and
children (and men) who must flee a violent home. The primary
problem is that shelters simply aren't always available. On the
national level it is estimated that four of ten women seeking
immediate shelter are turned away for lack of space. In Iowa, we
have 27 local shelters or safe-house projects doing An.outstanding job, but that necessarily means there are .mkpy,;many
communities without shelters. If domestic violence shelters
provide a crucial safety net, there are huge holes in the net in
Iowa and almost everywhere.

The gaps are especially severe in rural areas, even though
abuse certainly is a problem there, too. Many victims must
travel forty to sixty miles or more to reach safety. (See
attached map of Iowa showing availability of domestic violence
shelters. Rape crisis centers are even more scarce, by the way.)

In truth, the shelter system is stretched even thinner than
it looks at first blushed

Some shelters are simply the home of a volunteer, rather
than a permanent shelter, which means the host family, too, can
be in danger from a violent abuser.

Many shelters can only offer refuge for a few days. That
simply isn't enough time -- for a woman who literally has fled
her own home -- to make critical life decisions such as jobs,
housing, schooling and even marital status.

Finally, the dedicated people who staff these facilities
often are grossly under-compensated for their difficult and even
dangerous work.

Iowa's local shelters do an outstanding job of building
local community support, but they also depend on state and
federal funding. We are dramatically increasing state support in
Iowa -- at least quadrupling it over just a few years, even in a
time of severe budget constraints. Local support also is
growing. New shelter facilities opened recently in two of our
largest counties, thanks to a strong partnership of local
government, business people and organizations.

Still, the need far outstrips the resources, so I must turn
to you and ask the federal government to make this a priority, as
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we have in Iowa and other states. S. 15 will increase funds,
but I hope you soon can go much farther.

This ought to be a national priority. Experts believe half
of the homeless women and children in the U.S. are people fleeing
domestic violence!

I also want to say that funds you provide are exceedingly
well-spent. Last Friday, for example, I had the privilege of
cutting the ribbon to open a brand-new shelter in Central Iowa.
I learned that the local project, which has only four paid
staff, has over 40 volunteers who contributed over 13,000..
volunteer hours last year! I know that is. typical for the'
.,shelters in Iowa. Federal funds you direct to local shelters go
a very long way to meeting urgent human needs in a cost-^
effective manner.

Perhaps we should labelithis a "national security"
expenditure, because that is exactly what it is. Then we should
increase it dramatically to meet the urgent security needs of
women and children who are the victims of violence.

I would like to mention also that I believe the $150,000 cap
per entity for Family Violence Prevention and Services grants
(administered by Health and Human Services) should be lifted.
None of our local shelters is anywhere near the cap, but our
statewide Coalition Against Domestic Violence (ICADV) is. ICADV
is doing very important work on behalf of Iowa's network of
domestic violence projects, and removing the cap will help
sustain this work.

Title III -- Civil Rights for Women

The expansion of civil remedies for victims is another
crucial element of this legislative package. During the last
decade, we have seen a revolution of thought about violence
against women. The findings in section 301 recognize that most
violence against women is indeed "hate crime" fundamentally
based on gender.

The legislation will be especially important in reaching
cases of "date rape," which often go unprosecuted criminally.
Acquaintance rape is certainly one of the most difficult types of
sexual assault cases to prove in a criminal trial. In fact, that
topic will be a primary focus for one day of our Prosecuting
Attorneys Council spring training session for county attorneys in
Iowa.

The advantages of empowering victims to bring civil rights
suits are four-fold:
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First, the burden of proof is easier. Only proof by a
preponderance of the evidence, rather than beyond a reasonable
doubt, Is required.

Second, higher-income perpetrators will be reached more
effectively. Often, raps cases come down to a fight about the
victim's character. Those perpetrators with greater resources
can orchestrate far more effective character assassinations of
victims. Often, victims of high-income perpetrators give in to
this type of intimidation, and effective prosecution is very
difficult.

-In addition, even when the victim does not cave in to
pressure, jurors are reluctant to believe tha-: high-income
perpetrators could be guilty of a violent crime.

Third, attorney fees can be recovered in a civil action.
Thus, all victims are put on the same level, regardless of their
income.

Finally, civil rights actions can generate public interest
in the civil rights violation. A case that is tried publicly and
reported by the news media effectively informs other potential
perpetrators of the costs that must accompany violence against
women. Civil rights litigation is an important education tool in
telling the public that violence against women simply cannot be
tolerated.

The civil rights remedy ultimately recognizes the huge
"gender gap" when it comes to violence: The rate of assault
against women is rising twice as fast as the rate for assault
against men, violent attack by others is the number one threat to
the health of America's women, and 97% of all sexual assaults in
the U.S. are against women.

Most of all, the civil rights remedy recognizes the truth
that rape and sexual assault truly are not "sexual" at all --
they are a hate crime.

Title IV -- Safe Campuses for Women

On the basis of our experience in Iowa, the efforts to
provide safe campuses are right on target. This problem Is just
coming into the open, and it is shockingly severe. I already
mentioned that one in seven college women has been raped.
Almost as shocking is that only one in twenty of the victims
reports the rape to police -- and half tell no one! Rnre,
indeed, is a problem that begs for open discussion and the
iclutions embodied in S.15.
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Many of Iowa's colleges and universities already are taking
significant steps to provide education, information, and,
protection, but all of this should be available to all students.

Title V -- Judicial Education on Violence Against Women

Funding for judicial education and training is also a
laudable goal of this legislation. If we will be increasing the
emphasis on violence against women by providing additional tools
for law enforcement and prosecution, it will have a significant
impact on our courts as well. Judges will be seeing thee'
additional prosecutions, and will be working with changes it.
evidentiary rules and substantive law that are part df this
legislative package.

In times of tight budgets, it is often tempting to reduce
funds for training and education. The result is that education
is accomplished piecemeal. It is far more efficient to provide
education in advance of problems, so that Judges have a better
basis for their decision-making.

Thus, judges who can receive general training need not
expend their own time or court time in learning about new
legislation or general principles regarding violence against
women.

Funding for training on gender bias would provide needed
assistance in Iowa, which recently embarked on a two-year study
on gender and racial bias in the state court system. The
Equality in the Courts Task Force will make recommendations at
the end of a two-year study, and federal funding for training
will be a valuable addition to the on-going efforts of that task
force,

Conclusion

Thank you, Sen. Biden, and all the members of the Committee
for your impressive efforts to solve this grave problem of
violence against women.

I assure you that we are stepping up our efforts in the
states as well.

We have a long way to go, to be sure, but I certainly
perceive progress. : take some encouragement when I recall that
the time has long past when Engiish law permitted wife-heat) g
with a stick -- so long as the stick was no thicker than nnA's
thumb. Thank goodness that 'rule of thumb' has disappeared.
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Attitudes have changed substantially even during our lifetimes,
thanks especially to the crime-victim movement, but we have a
very long way to go still. . I

I have every hope that the Violence Against Women Act will
move us to yet another level of progress.

Thank you.



37

APR e0 '91 02:33PM IOtWA ATTORNEY GEN a 40L 'I4WI MrK " L 'P. it

Ce'~ NATIONAL ASSOCIATION OF ATTORNEYS GENERAL
Adopted

Winter Meeting
December 4-7, 1990

Williantsburg, Virgitta

RESOLUTION

IN SUPPORT OF S. 2754 AND H.R. $468 .. VIOLENCE AGAINST WOMEN ACT OF
1990

WHEREAS, Congiessional interest has been expressed in the Violence Against Women
Act of 1990 (S. 2754 and 4.R. 5468); and

WHEREAS, each year violent crimes against women occur In increlsfng tiumbers:"

A. Each year more than 1,000 women, about four every day, die as a
result of domestic violence.

B. An estimated three to four million women are beaten each year by
their husbands or partners.

. C. An estimated minimum of 3.3 million children witness domestic
violence eAch year,

D. Twenty-five percent of battered women are pregnant and 50 percent
of the men who abusc their female partners also abuse their children: and

WHEREAS, the Attorneys General of tls nation believe that It Is necessary to provide
now remedies and sanctions in regard to violent crimes against women; and,

WHEREAS, the Violence Against Wozicn Act of 1990 contains relevant-sections dealing

with escalating violence as follows:

TITLE I - SAFE STREETS FOR WOMEN

Creates new penalties for sex crimes
Targets places most dangerous for women
Provides more lights and cameras for public transit
istablisnes the "National Commission ot Violent Crime Against Women"
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TITLE II SAFE HOMES FOR WOMEN

Prowts women from abusive spouts
' Promotes arrests of abusive spouses

Provides money for shelters and prosecution

TITLE III-- CIVIL RIGIITS FOR WOMEN

Labels sox crimes as "bias' or "hate" crimes
JIxtends "civil rights" protection to sex crimes; and,

WHEREAS. the National Association of Attorneys General desires to support logislatiorn
affecting violent crimes Against women;

NOW, THEREFORE,, BE IT RESOLVED THAT THE NATIONAL ASSOCIATION
OF A'TORNEVS GENILRAL:

I) encourages the Congress to adopt legislation such as S. 2714 and HR. .468.
Violence Against Women Act of 1990; and,

2) authorizes tite Executive Director and General Counsel to make thew views known
to the Administration, key metnbers of Congress and other interested organizations And
individuals.



"HOLES IN THE SAFETY NET" -- Gaps in the network of domestic abuse shelters
in Iowa. iRape crisis centers are even more
widely spread.)

R ape crisi
X mild Abse

V Violent crime
(general)

+ VictiqVitness Coord.
. (prosecutor based)

rVit. of Intoxicated
Drivers

with so CUP funding

L L 
ictl~ toes 

prgra

ILCo

Vico

*At] CVAP funded program receive local government andlor private funds.
These victim/viteas program are fully funded at the local level.

i*'fost program vil serve surronng counties as they are able.



tIrparmtent of Musttt'
ofl"fl.L ANPMeLL NOW"eS mP~~

sm.umul 111i n t.
PAUSguu.eIo1

isi--adum via 'AX

WoI Vioto ia Nourse, COunsel# Comiitte an. Judiciary,

United States Senate
,Prm, Bob Braae, Jo Ia Attony , General's a

Date April Or 1991

Ra gtatmntg grom the Jaoa Coalition Againt Do2tic
Violence and the Iowa Coalition Against Sexual Assault

No red a tfully request that he Co tt sO-taff attach
statoewnts Kam th two rows, coalitions to testimony sbmtted.
Monday by Attorney General Donnie J. Campbell or o ho ,wie make
them available to 'CVomittee members and staff.

I recognize that this is likely to be Impossible for Ue
hear ng April 9. We would appreciate any way you. can find to
make the views of those coalffe.o available dvring subsequent
consideration of the Violence Against Woman At,. we bellim the
two coalitions axe donjr exceedingly important work to preen"t
violence and help victims, and that their views will be helpful
to the Cmittee.

Thank you very much.
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:OWA COALITION AGAINST
DOMESTIC VIOLENCE

Lucas Bldg., First Floor
Des Moines, Iowa 50319

Statement of Dianne Fagner

In Support of 915 Violence Against Women Act

Senate Judiciary Committee

April 9, 1991

The Iowa Coalition Against Domestic Violence (ICADV) is a coalition
of the 27 domestic violence projects in Iowa. ICADV is a member of
the National Coalition Against Domestic Violence (NCADV) and appre-
ciates the work being done on the national level to address the
struggles/needs of battered women and their children.

The development of the ICADV office in 1986 has offered a stronger
and more coordinated voice for battered women and victim advocates
in this state. Project staff and volunteers can do the work of
direct services and be confident that work on the state level issues
and coordination with national efforts are taking place. They
consequently also feel less isolated--it Is easy to feel so in rural
as well as in not so sensitive and supportive urban communities:

The Family Violence Prevention and Services Act has provided funding
for technical assistance which Iowa domestic violence projects
decided to use to organize the coalition office in 1986. The cap on
these funds Is $150,000 which ICADV will reach In 1992. We have
been able to organize monthly coalition meetings, offer many
training on such topics as child advocacy and grant writing. We
also worked with Iowa's Prosecuting Attorneys Training Council and
developed the Prosecution of Domestic Violence Cases in Iowa manual.
We have also worked with prosecutors, the Iowa Law Enforcement
Academy and local projects to offer regional training to criminal
Justice personnel. This Is only a sampling of the ways in which
theme funds have been used to assist/train those who respond to the
needs of battered women and their children.

The most recent death from domestic violence in Iowa took place on
April 6, 1991. A mother of 5 children was beaten to death by her
husband in Des Moines. For several years, funding has been our
number one priority. We must be able to offer safe shelter to all
battered women and their children. We must be able to reach out to
them In their churches, homes, jobs, doctor offices, etc. Only then
will we be able to be convincing that we take the problem of
domestic violence seriously.
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1 worked in the shelter for battered women in Des Moines for seven
years prior to my four years with ICADV. I have also co-facilitated
a group for men who batter for four years. I do not see domestic
violence being challenged consistently nor often enough. I believe
women are being killed In more torturous and brutal ways. And it is
happening more frequently.

Sorting out what to do In a troubled relationship is difficult
enough when there is no abuse. Yet we expect battered women to make
major, life impacting decisions quickly, non-ambivalently, and
purposefully. And then to follow through with her decisions
quickly, non-ambivalently, and purposefully. If battered women
could stop/control the violence against themselves, there would be
no violence.

We must offer much support and resources. The Biden Bill offers
many possibilities. These possibilities must be adequately funded.
Battered women need to see these services in their communities, not
100 miles down the road. She needs to hear that this country, each
state, each community supports her innate desire to be safe and free
from violence.

I appreciate the opportunity to share these thoughts with you
through Towa's Attorney General Bonnie Campbell.

I look forward to hearing of your support of battered women and
victim advocates.

Respectfully submitted,

Dianne Fagner, L.S.W.
Executive Director, !CADV
(518) 281-7284
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IowaCASA
IOWA

COALITION
AGAINST
SEXUAL

ASSAULT

Testimony oF Elizabeth BSernhill
In Support oF 615 -Violence Against Women Act

Senate Judiciary Committee
April 9, 1991

The Iowa Coalition Against Sexual Aseault comprise= the 20
Pope crisis center in Iowa, and in an active member oF the
National Coalition Against Sexual Asault.

Our enters, located in only 20 oF our 99 counties, had
1,152 recent* rapes reported to them in ISBS, while only 4S9
were reported to all law enforcement agenoes in rowa.
Because we worked with a total oF 3,07B victim. that year,
we know that many survivor. waet months, year, or decades
to seek help. Our center located in college communities
report that the Inoidence oF acquaintance rape and gang r-pe
0sms to be Increasing, and that they believe the age oF
(primarily) woman targeted For such attack. is decreasing.

Flopes in our small towns, or on small college compumea, have
Forced young women to move, or leave college, in order to
escape harassment and a criminal Justice system that is too
often unresponsive to victims. Prosecutors have commented
that young victim. oF gang rape decided to "take on" the
assailants; police have described am acquaintance rape s a
"bad date." Non-proescution oF acquaintance rape io the
norm. You ere now well aware that the vast majority oF
rape ar committed by someone known to the victim, but
theme victims are till the least likely to be believed, or
to report; when they do report, charges are seldom Filed and
convictions inFrequently obtained.

We would join with the many other volcesa urging you to help
atop the incredible level. oF violence against women.
Nearly 20 years after women began speaking ott. in large
number, about the violence directed at us is still very
dangerous, even liFe-threataning, to aimpl, ixist an a women
in this country. We have apent millions and million. oF
dollars Fighting For the right oF other. to live Free oF
oppression; we need to direct reaourcee to the saFety of
women in our own country.

* Oouring in colender year 1989

LUCAS STATE OFFICE BUILDING e DES MOINES, IOWA 50319 e (515) 2424096
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We would strongly support the efforts to authorize $as
million for Pope prevention end eduotion. Curently, our
state receives only about $35,000 of theme Funds, which have
supported our coalition's prevantion/.ducation work with our
raps crisis centers. Beocume most of our programs are so
rural and Isolated, it is critical that the coalition be
able to oontinuu to assist these programs, ard provide
assistance to new rural programs. Our ability to do so hae
been jeopardized as these funds have decreased. Our
enters, whioh may be simply 1-2 stuff people, 20 volunteers
and a hotline, serving 4 counties, already do
prevention/education work with thousands of children and
young people. Because VOCA funds are limited to direct
service motivity, expansion of these crucial efforts is
nearly Impossible. We are oritiollly concerned about the
areas of our state in which there are simply no orvices,
either crisis intervertion, or preventionmduostton. We
hope you will support Inoreaed Funding for services, vim
VOCA, m wsll as the preventiaon/eduoltion effort.

We believe the expension of civil rights remedies to victims
is essential. The reality is that violeros against women is
a hea crime - that the numbers of these crimes are staggering
is indicative of how tolerant of thet violent our society
has become. Woman are the only oppressed group rot
currently granted civil rights protection. The Supreme
Court has already determined.that sex discrimintion In the
workplace to a civil rights violation - we need to extend
protection to the streets.

We support the efforts to provide safe campuses for women;
we frequently receive requests from small college* fPo
assistance, all too often in the aftermath of a publicized
rape. Smell colleges in rural areas ra often without
resources needed to effectively address the violence
directed at women on their campuses. We currently have
several innovative efforts in Iowa$ a ompus sexual assault
coalition bringing together a number of entities at the
University of Iowa In Iows Cityl a men's speaker's bureau,
where young men are being trained, by the Ames center, to
address Freternities on the Iowe State University compua;
and a partnership between a very emill college - Cornell
College in Mt. Vernon - end the center in Ca-4- Rapida, to
train peer advocates end campus speakers or .et of the
6.A.F.E. (Studentm for an Alllult-Frls Env,..nment) program.
It is oritioal to develop oampuss in whioh young peoples'
entry into adulthood is rot in mn atmosphere of
oonllquenmo-frll, rapapnt, lssUalts on women.

Training for judges, by victim advocstem end survivors
themselves, is critical if we are to really impact the
criminal Justioe system. rows hae recently begun a study of
gender and racial/lthnio bila in the courts, and w already
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have women ready to tmetify about their experiences of blw.
With appropriate training, Judges con play a key role in
inFluunaing this situation.

Thank you for your efforts in putting together this
oomprehwnmlve approach to violence against women. It is
easy to fel dloouraged In this struggle, and to believe
that we are leaving our children a world in which women's
lives are not valued, and in whioh women cannot really trust
men. Your efforts will mmist us me we work for a different
future.

Elizabeth Barmhill
Executive Director
Town Coalition Against Sexual Assault
(ss) 242-5O9S



The CHAIRMAN. Thank you very much for your testimony and for
your efforts and for making the trip. I compliment you, by the way,
on your ability to mobilize the private sector in your State to par-
ticipate in doing the thing that I quite frankly think is the most
important aspect of all that we are doing here: Highlighting the
problem so people can no longer pretend they don't know it exists.

I think the failure to acknowledge how badthings are-or to put
things in the category of "domestic" as if that is tame, as if that is
a private matter-is one of the things we must deal with as a
Nation. So your efforts obviously are already bearing fruit in that
you've gotten the private sector to participate and to fund.

I have a couple questions. Cne of the criticisms of the legislation
when I initially drafted it-and it continues, although it has abated
somewhat-is that we are attempting to interfere in matters that
are the exclusive province of the States. The Attorney General of
the United States makes a case that it may be unconstitutional be-
cause the Federal Government does not have the constitutional au-
thority to deal with this issue. I will not go into that now, although
we will have two very distinguished professors who will testify on
that matter at the close of this hearing.

But interestingly enough, when I spoke to your organization, the
attorneys general-local, mostly elected officials all-they wel-
comed this so-called intrusion. And you are here today testifying
that the help is needed, and that there is a responsibility on the
part of the Federal Government.

I was struck by one of the examples you used in your written tes-
timony, which you were kind enough to condense in your oral testi-
mony. You referred in your written testimony to a case where de-
fense counsel in your State asked a rape survivor about her sex
life, her birth control practices, and other irrelevant matters. That
doesn't surprise me that defense counsel would ask that, but what
surprised me was that the questioning was ruled to be admissible
and appropriate by the judge. The fact that the judge believed that
evidence was relevant seems to me to show the intractable nature
of the problem that we are facing; as long as people believe that
this material is relevant, I think victims are going to be revicti-
mized by the system.

My question-and I doubt whether you'd have specific statistics,
but I'd like you to give me your professional judgment-is how
often your office get complaints by sexual assault victims or vic-
tims of domestic violence about their treatment in court by defense
lawyers or by judges. Is this just an aberration that you have cited
in your written testimony?

MS. CAMPBELL. I'd like to tell you that it is just an aberration,
but we hear regular complaints. I might elucidate a little bit on
that case. All those questions about the victim's sex life and use of
birth control were asked relative to her life after the rape hap-
pened, so most of us would say they had no relevance whatsoever.
That case is on appeal, and of course I don't know its outcome.

That argues for the civil remedy that you propose, and it is ex-
actly why I am supporting it. It is one thing to find someone guilty
beyond a reasonable doubt. It is another thing to find someone
having wronged you by a preponderance of the evidence, which is
the difference in a civil and a criminal remedy. It is also a way to



get at particularly well-to-do perpetrators who have the money to
hire good counsel and to go out and do whatever they need to do to
assassinate, if you will, the character of the victim. That is less
likely in a civil case, where evidence is more readily admitted.

Also, you can recover attorney fees, which means that it is a
level playing field then for all victims. Assuming they have a legiti-
mate case, they can pursue it because they can be offered contin-
gency fee arrangements.

More importantly, I think it goes to your initial comment that
we really need to educate the public. One thing will get their atten-
tion. Lawsuits, civil suits for damages that are played out in a
highly public fashion will help to get the word out. First of all, it is
a crime to batter, it is a crime to rape. But you also may pay an-
other price, a very real price-notoriety and maybe even money. So
I think it is a terribly, terribly important remedy, and I applaud
you for the creativity in coming up with it.

The CHAIRMAN. Well, I can claim creativity in this only in the
sense that we are the first to formally propose it. It has been debat-
ed as you know, among people who have had an interest in this
area and concern about the plight of women in our society for some
time now. So I do not claim any originality. It is the case of first
instance with me only because we put it in legislative form-at
least the first case that I am aware of. It may have occurred before,
but I am unaware of it.

One last question and then I will yield to my colleague from
South Carolina. I became apprised of a situation that I did not
think was as widely abused as I now believe. In my home State, a
small State, bordered by several other States-it doesn't take you
very long to get to any one of them. We have found that protective
orders issued against an abusive husband, saying that the husband
could not come within literally so many hundred yards or miles of
his former wife or former companion or acquaintance, were being
enforced in my home State. But when the woman moved out of the
State, across the State line into Pennsylvania, New Jersey, or
Maryland, that order had no effect.

How much of a problem is it in your State-how often do you see
women with protective orders moving into the State of Iowa having
to go into court again to seek another protective order in order to
accomplish the same thing she thought she had already accom-
plished in another State? Is that an aberration, or is it a real prob-
lem and a real concern?

Ms. CAMPBELL. It is very real. Iowa borders more States than any
other State, and many of our large cities are on those borders. It is
a very real problem. And, of course, it offers the perpetrator a won-
derful opportunity to get around this, and follow somebody from
Davenport into Rock Island, and there you have it.

And I might make this point that is so very real. It is easy to
think of this as just legal mumbo-jumbo about crossing State lines.
But when a woman leaves a domestic situation that is violent, she
is at greater risk at that time than at any other time. If there is no
way legally to keep a potentially volatile perpetrator-one you
know is violent-from getting at you, then there is very little we
can do to help people. Of course, that is another very big benefit to
this legislation.



The CHAIRMAN. I have many more questions, but my time has
expired. I yield to my colleague from Iowa, Senator Grassley.

Senator GRAssLEY. Do we have 5 minutes or 10 minutes?
The CHAIRMAN. You have as much time as you want, Senator.
Senator METZENBAUM. Mr. Chairman.
The CHAIRMAN. Senator Grassley, would you be willing to yield

for a second for Senator Metzenbaum to make a comment?
Senator GRASSLEY. Yes.
The CHAIRMAN. Senator Metzenbaum.

STATEMENT OF SENATOR METZENBAUM
Senator METZENBAUM. Thank you, Mr. Chairman, and thank

you, Senator Grassley, for yielding.
I cannot stay because of another committee hearing going on at

this time.
I want to just extend a welcome to Amy Kaylor, the witness from

Ohio whom you will be hearing from later, and I want to indicate
to you that my not being present is not due to lack of interest but
from the inability to be in two places at the same time.

Thank you very much.
The CHAIRMAN. Thank you, Senator Metzenbaum. I know of your

great interest in this subject, and I appreciate your support in this
effort.

The Senator from Iowa.
Senator GRASSLEY. Thank you very much.
General Campbell, recent U.S. Department of Justice statistics

indicate that it is virtually* open season for criminals to commit
violent acts against the elderly. The elderly, especially those 75
years of age or older, are twice as likely to be victims of crime near
their own homes. Almost half of the elderly who are victims of
crimes are actually physically attacked, and almost 30 percent of
these victims are seriously injured; and again those 75 or older who
are attacked are more likely to be seriously injured and are more
likely to require medical attention.

Our elderly are some of the least able in our society to defend
themselves. Consequently, they make inviting targets to the crimi-
nal elements of our society.

So my first question to you is what is your opinion of having sen-
tencing judges consider the fact that the victim was an elderly
person-in other words, do you think that criminals should serve a
longer sentence if they commit a violent crime against an elderly
individual, or do you think sentences should depend on the crime
committed?

Ms. CAMPBELL. I think I share your sentiment. I introduced a leg-
islative package to enhance penalties in certain instances for the
perpetrators of crime against the elderly in Iowa in the Iowa legis-
lature.

I think it is appropriate because of their more vulnerable circum-
stances. I have to confess I am not a constitutional scholar, and I
am not altogether familiar with all the issues that are raised, but I
think it would be important, unless someone can convince me oth-
erwise.
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Senator GRASSLEY. Sure. The elderly, then, should have a special
status as well?

Ms. CAMPBELL. Absolutely.
Senator GRASSLEY. And there wouldn't be any reason to make a

distinction between women and the elderly when things like this
happen?

MS. CAMPBELL. That's right.
Senator GRASSLEY. This next question you may not be able to

answer, but I'd be glad to have you supply it for the record. Do you
have any statistics on violent crimes committed against elderly in
Iowa?

Ms. CAMPBELL. I don't on the tip of my tongue, but I surely could
get you some.

Senator GRASSLEY. If you would do that, I'd appreciate it very
much. I'd like to have those statistics.

Ms. CAMPBELL. Yes.
[Information follows:]
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May 28, 1991

Ms. Tammy Fine
United States Senate
Committee on the Judiciary
Washington, D.C.

Dear Ms. Fine:

Senator Biden asked Attorney General Bonnie Campbell to
respond to one additional question in connection with her
testimony regarding the Violence Against Women Act: "Do you have
any statistics on violent crimes committed against elderly
Iowans?"

Unfortunately, we have not kept statistics on that question
in the past. Enclosed is the only statistical information we
have been able obtain, and it is limited to reported acts of
domestic violence in 1989. This is the most current information
we have.

Iowa has adopted a new reporting system this year, which
should provide many more details about the victims of crime in
Iowa. Of course, those statistics will not be available for some
time, nor do we have any prior statistics to which they could be
compared.

I am checking to see what types of statistics would be
available through our dependent adult abuse registry, but am not
confident that any statistics would be very valuable in answering
your question, because it would include mere neglect and
mishandling of financ s. I'm sorry that we could not be of
greater assistance. lease contact me if you have other ques-
tions. /

Sincerely,

ROXANN M. RYAN
Deputy Attorney General
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The age distributions of reported victims and offenders are shown

in Tables 6 and 7, respectively, for 1986 through 1989. The 1989

percentages of age distributions of both victims and offenders

were similar to those for 1986, 1987, and 1988. Forty-five

percent of the offenders in 1989 were between the aqes of 20 and

29 and 36 percent were between the ages of 30 and 39. Offenders

older than 60 years of age were reported in sixty-three cases.

Persons under age 20 accounted for 222 cases, although a few

cases involved teens abusing parents as well as abuse between

married or cohabiting teenagers. The age distribution of victims

is similar to that of offenders, with victims tending to be
slightly younger. Less than half (48%) of the victims in 1989

were between the ages of 20 and 29 compared to forty-nine-percent

in 1988, fifty percent in 1987, and fifty-two percent in 1986.

Thirty-two percent of the victims in 1989 were 30 to 39 years old

(similar figures were recorded in 1986, 1987, and 1988. In 1989,

sixty-nine cases were reported of abuse of persons 60 years of

age or older. Figures 8 and 9 show the age distributions

graphically for 1989.

Table 6. Ages of Victims for 1986, 1987, 1988, and 1989.

1986 1987 1988 1989
Age Victims Victims Victims Victims

# % # % # % # %

19 and under 164 ( 5%) 282 ( 7%) 331 ( 7%) 372 ( 6%)
20-29 1709 (52%) 2177 (50%) 2652 (49%) 2793 (48%)
30-39 987 (30%) 1257 (29%) 1656 (31%) 1859 (32%)
40-49 289 ( 9%) 405 ( 9%) 480 ( 9%) 559 (10%)
50-59 106 ( 3%) 158 ( 4%) 168 ( 3%) 144 ( 2%)
60-C9 35 ( 1%) 45 ( 1%) 51 ( 1%) 42 ( 1%)
70 and over 15 ( <1%) 11 (<1%) 24 ( <1%) 27 (<1%)

Total 3305 (100%) 4335 (100%) 5362 (100%) 5796 (100%)
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Senator GRASSLEY. Now I'd like to ask about victim impact evi-
dence.

We always hear a lot about the rights of criminals and criminal
defendants; we hear virtually nothing about the rights of victims.
Certainly, those accused of crimes should receive every protection
to which they are entitled. However, I also believe that victims
have rights, and I know that you care about the rights of victims of
crime as well; we all do.

During one of our hearings on this bill last year, we had the op-
portunity to hear a very brave and forthright Iowan, Nancy Zie-
genmeyer. And I know you know her story. Her personal tragedy
brings home the horrors of being a sexual assault victim. As she
testified, she explained that she had an opportunity to give a writ-
ten statement at the trial of the individual charged with assaulting
her. And when I asked her reaction to being able to make such a
statement, she said, and I quote: "I felt it gave me back power over
my life."

I think this is very powerful stuff.
Let me ask you about giving power back to victims. What do you

think about allowing a victim to make an oral presentation in open
court at the time of a convicted criminal's sentencing? Don't you
think that such an opportunity would be something that we would
owe the victims of crime?

Ms. CAMPBELL. I do. We have long paid great attention to the
rights of the accused, which I support and I think most people do.
But as has been stated here already, very often the victim isn't a
part of the legal proceeding. I certainly think we have to assure a
fair trial for the accused, but I don't think that precludes the op-
portunity for the victim to say what this has done to them, or sur-
vivors in those circumstances.

Senator GRASSLEY. OK. Now I want to turn to pornography and
crime victims.

General Campbell, we have had quite a number of hearings on
crime since I have been a member of this committee, and in 11
years I have heard a heck of a lot of testimony about root causes of
crime. I have had the opportunity to review some of these root
causes of crime myself, and as an example, one of the more inter-
esting findings from a 1986 study conducted by two university pro-
fessors on how pornography changes attitudes, found that the sub-
jects of the study took a more lenient view of rape in proportion to
the amount of pornography that they had seen.

There are many other studies that report similar findings that I
won't go into; I can make reference to them if you are interested.

But let me ask you as the chief law enforcement officer of our
State, do you agree that hardcore pornography promotes the vic-
timization of women because it leads to a predisposition toward vio-
lent and abusive sexual acts?

MS. CAMPBELL. I certainly think it is possible. I am not an expert,
again. We have in Iowa a new obscenity/pornography law which
we are attempting to enforce with some success. There is just no
question at all that hardcore pornography debases women, and
where it goes from there one can only speculate, but it can't be a
positive impact.



Senator GRASSLEY. Well, I think your statement that there is no
doubt that it debases women is very important and would indicate
that you surely agree that pornography is not a victimless enter-
prise.

Ms. CAMPBELL. I do agree with that statement.
Senator GRASSLEY. What is your opinion of allowing a victim to

sue the producers of pornography for harm caused if that person.
can prove that the pornography in question was a proximate cause
of their harm?

MS. CAMPBELL. I am a big believer in letting people get to the
courthouse door. If they've got a case to make, the courthouse is
the place to do it, and they have the opportunity that the Constitu-
tion guarantees to a trial by jury if necessary.

Senator GRASSLEY. My last question is in reference to a law re-
cently passed by the Iowa House of Representatives, House File
615, which allows rape victims to protect their identity. This bill
gives rape victims, at the preindictment stage, to remain anony-
mous until they choose to release their names. Do you support that
bill and that concept?

MS. CAMPBELL. I haven't supported it or opposed it, for this
reason. In Iowa, the media seem to abide by the voluntary restraint
and not reveal those names. However, I have said repeatedly that
if that circumstance arose and the names of victims are regularly
or even infrequently being released, then I will reassess my posi-
tion.

Senator GRASSLEY. Well, it seems to me to be a very important
bill because it empowers victims with the right to choose whether
they want to have their names exposed; it gives victims the right to
choose privacy during an extraordinarily difficult time.

I thank you very much for your participation, and thank you,
Mr. Chairman.

MS. CAMPBELL. Thank you, Senator Grassley.
The CHAIRMAN. Thank you, Senator.
Senator DeConcini.
Senator DECONCINI. Mr. Chairman, thank you.
General Campbell, what is the sentence or the penalty in your

State for someone who is convicted of aggravated rape?
MS. CAMPBELL. Twenty-five years; in some circumstances, life, in

the case of a kidnapping.
Senator DECONCINI. How does that penalty for rape compare

with penalties imposed for defendants convicted of aggravated as-
sault, or armed robbery, or some other violent crime? Is it compa-
rable?

Ms. CAMPBELL. Roughly comparable. There is a glitch in our
State as in any State in that a 25-year sentence doesn't mean 25
years, of course.

Senator DECONCINI. I presume it is discretionary with the judge
up to 25 years.

Ms. CAMPBELL. Right, correct.
Senator DECONCINI. And how does it balance, out in comparison

to other violent crimes as to the length of the sentence versus ag-
gravated sexual assault or rape?

Ms. CAMPBELL. Well, if I might just make this point. In all of my
reading, I have seen that not only in Iowa but nationwide, fewer



than 5 percent of those accused of rape actually get convicted. So
you are already dealing with a small number. On average in Iowa
if you get convicted of rape and are sentenced to a 25-year sen-
tence, you will serve roughly 4 years and a few months-and it
would be the same for any other 25-year sentence, with this caveat.
Rapists and child abusers in a prison setting tend to be model in-
mates. So when they come up for review by the parole board, they
tend to get out earlier.

Senator DECONCINI. They are given favorable consideration. You
don't have figures, then, comparing, say, armed robbery or aggra-
vated assault to aggravated sexual assault or aggravated rape?

MS. CAMPBELL. I do not, but again I'll be happy to provide those.
Senator DECONCINI. Well, no, that's all right. I just wondered if

you think there is a discrepancy. In other words, are courts tough-
er on armed robbers than rapists in your State, would you guess?

Ms. CAMPBELL. I would be guessing, and I would guess that they
may be.

Senator DECONCINI. They may be. It would be interesting to
know, although I don't want to ask you to burden yourself to do
that. Maybe we can find that someplace else.

Last, let me ask you in your State do you or the local prosecutors
have victim/witness programs under your jurisdiction and author-
ity, and how do they work, and can you tell us a little bit about
them?

MS. CAMPBELL. Yes. We have in our larger counties in the county
attorneys' offices usually victim/witness coordinators, and they are
inclusive of advocates who actually go to court with the witness. In
one place, we even have a separate room for the family to sit while
waiting for court proceedings and so forth.

Now, the reality is that only the larger counties can afford those.
Senator DECONCINI. Is that paid for by the State or the county

budget?
MS. CAMPBELL. It is paid by the county. We have a system of

county attorneys in Iowa. In my office we have a crime victim as-
sistance program, and I have asked the legislature this year for
funding for a victim/witness coordinator to work with those small-
er counties that don't have the resources to provide the same serv-
ices to victims in those counties.

Senator DECoNCINI. In your large counties, do you know if they
are able to handle the rape victims with professionalism and pro-
vide the necessary support, in your opinion?

MS. CAMPBELL. In my opinion, yes. I really cannot understate
how important I think it is because a well-prepared victim, particu-
larly if you are talking about the crime of rape or even domestic
violence, where that victim is probably going to be the only witness
in some circumstances, a well-prepared, well-supported victim/wit-
ness is a very powerful tool in the hands of a prosecutor, very help-
ful.

Senator DECONCINI. And it goes without saying that one who is
not well prepared or prepared at all is really sometimes putty in
the hands of the defense.

Ms. CAMPBELL. Right, which is why that conviction statistic is as
low as it is.

Senator DECONCINI. Thank you very much, General Campbell.



S. CAMPBELL. Thank you.
Senator DECONCINI. Thank you, Mr. Chairman.
The CHAIRMAN. Thank you.
Senator Thurmond.
Senator THURMOND. Thank you, Mr. Chairman.
Attorney General Campbell, it has been suggested that restitu-

tion be made mandatory for certain violent offenses, specifically
sex crimes. Please discuss whether you support the concept of man-
datory restitution and whether it should be applied to all violent
crimes.

Ms. CAMPBELL. Yes and yes; I do. I think that for some certain
types of perpetrators, restitution is very critical. It is just another
way of getting at them.

Senator THURMOND. In expressing your support for the civil
rights provision of S. 15, you state that the most violent acts
against women are hate crimes, fundamentally based upon gender.
Please discuss how you differentiate between crimes which are fun-
damentally based on gender and those which are not. In addition,
please discuss whether most crimes of violence committed against
women will permit a Federal civil rights cause of action under title
III of S. 15.

Ms. CAMPBELL. I would think that we could proceed in the civil
actions very much as we do in other civil rights cases, specifically,
racial bias; gather evidence from parties who are familiar with the
circumstances; is the rapist, for example, known for being hostile
to women. You go about gathering information to determine
gender bias just as you do racial bias or ethnic bias in other civil
rights cases.

And I'm sorry-the second part of your question?
Senator THURMOND. Discuss whether most crimes of violence

committed against women would permit a Federal civil rights
cause of action under title III of S. 15.

Ms. CAMPBELL. Probably most really violent sexual assault rape
cases would be likely candidates, but your average mugging out
here on the way to the parking lot probably would not be.

Senator THURMOND. Most of the State of Iowa is rural country.
Please discuss whether current Federal programs aimed at fighting
violence against women adequately assist rural America.

Ms. CAMPBELL. My feeling is that they do not. There is a percep-
tion that in those beautiful pastoral towns of Iowa that perhaps
nothing- goes wrong. Unfortunately that is not true. We do need
more money and more services in our rural communities.

Senator THURMOND. Thank you very much. We are glad to have
you with us.

Ms. CAMPBELL. Thank you, Senator.
The CHAIRMAN. Thank you very much.
The Senator from Pennsylvania, Senator Specter.
Senator SPECTER. Thank you, Mr. Chairman.
Attorney General Campbell, I was interested in the sign that you

held up for many reasons-if you would hold it up again-"Batter-
ing Women is a Crime." It is surprising to me that we need a sign
to tell people that battering women is a crime.

Ms. CAMPBELL. I know what you mean.



Senator SPECTER. It is very fundamental that striking another
person is an assault and battery, and that is a crime; and striking
someone with a weapon and with disparate sizes of fist can be a
weapon-a professional fighter's fist is a weapon-it can be an ag-
gravated assault and battery. Assault and battery and aggravated
assault and battery carry substantial sentences.

Why do you think it is necessary-and I don't for 1 minute ques-
tion the necessity for telling people that battering women is a
crime-but why do you think it is in our society that something so
fundamental has to be articulated?

MS. CAMPBELL. Well, I think it is cultural. In many ways, for lit-
erally centuries and perhaps many centuries, we have believed
that what happens inside a family is just a family affair and that
while people know that a stranger-to-stranger assault is a crime,
well, we just don't want to talk about what happens behind a
closed door. It is an educational function.

I have read data consistently that show that once a man has
been arrested for beating his wife, the likelihood that he will do it
again is greatly reduced. We theorize-not me, but other experts-
that that is because the man honestly-I would give him the bene-
fit of this doubt-didn't know that it is a crime to batter women. It
is very fundamental, and it seems almost trite, but that education-
al function cannot be dismissed as unimportant. It is very impor-
tant.

Senator SPECTER. Well, as you say that, maybe it is equally im-
portant to tell women that battering women is a crime as well as
to tell men that battering women is a crime.

Ms. CAMPBELL. Yes.
Senator SPECTER. But it is so fundamental, it is a little hard to

see why it has to be stated.
Of course, there are a lot of repeaters. I can remember my days

as an assistant district attorney, seeing the same men come into
the police districts repeatedly from assaulting their wives, but that
is something so very fundamental.

I have one other question. The film, "Sleeping With the Enemy"
has caused quite a stir in America. My wife asked me a question
this past weekend as to what I thought of the movie even though
she knew that I thought it was a very gripping movie because we
saw it together several weeks ago-a lot of drama and a lot of
impact. She called to my attention that it had received a very low
rating from a group of experts. It got a D-plus on a combined
rating sheet. Then she pointed out to me that all of the raters were
men, and she asked me a question as to whether I thought that
there might be some hidden resentment or reservation that men
would have in evaluating a movie like "Sleeping With the Enemy"
low because of some male predisposition or male prejudice against
acknowledging the offense of battering a woman, striking a woman,
striking a wife.

I told her that I would think not, but had a question as to why
that movie was rated so low, because it seemed to me that it was so
engrossing just as a movie. I would be interested in your response
as to whether you think that there is some blatant or patent
animus that we men-perhaps you're not the best person to ask;
perhaps I ought to ask Attorney General Burris that question,



knowing more about the subject perhaps than you do-but what do
you think? Is there some blatant prejudice that men have in being
willing to acknowledge this problem on battering women, especial-
ly wives?

Ms. CAMPBELL. I guess I wouldn't want to be quite that harsh
and say that it is a blatant prejudice. It is probably a patent preju-
dice, however, having been inculturated in the same culture. It has
to do with power in a relationship. When I say it is cultural, I
guess I really mean that. I grew up in rural America, where a man
controlled everything he could see-his family, his house, his
land-and whatever means he needed to exercise that control was
by and large legitimate. And now we have a new day, and in this
day we are saying you can't beat your wife, you can't beat your
children.

I certainly don't want to be an amateur psychiatrist here, but I
don't think that most men are running around seething with hate;
I think it is a form of relating that we as a culture have decided is
not appropriate anymore.

Senator SPECTER. Just one final comment before yielding because
I know we have a lot of witnesses. I grew up in rural America, too,
in a small town of 5,000 people in Kansas, and if I had to venture a
judgment, I would say that there was less wife beating in Russell,
KS than in big city America because there is more accountability
in a small town; people tend to know more about what other people
are doing in a small town-the bruises show and the screams are
heard-contrasted with the lesser line of accountability in a big
city. But I do think it is a major problem, one we have to address,
and I very much appreciate your testimony.

Ms. CAMPBELL. Thank you.
Senator SPECTER. Thank you, Mr. Chairman.
The CHAIRMAN. Senator, as you know because you have partici-

pated in all these hearings, we had some psychiatrists and psy-
chologists testify, and there doesn't seem to be any clear consensus
answer to your question, except that, as General Campbell just
said, it has to do with power.

I want to make it clear that the purpose of this legislation is not
merely to stop beating; it is to stop what you hear and what you
see in public-a man who wants to go one direction, and his wife or
companion wants to go in the other direction, will grab and twist
an arm or squeeze. That has to be taken out of our culture. It has
to do with what I think many men think is the only response they
have to what they view as weapons women use in disputes. When
it falls short of beating, an awful lot of people, an awful lot of good
people, don't quite understand and ask why is it so wrong to grab
and shake and pull. That is what this bill is intended to deal with
as well, from rape to that.

And I might suggest that one of the things that I have decided
not to do, and I have been talked out of doing it by my staff-quite
frankly we are fearful it would complicate matters too much-I
wanted to hold a whole series of hearings with leading experts in
the Nation to determine why this violence occurs. And it was point-
ed out to me, that if we shifted the focus to that, we would take the
focus off what we know is happening. We know certain things are



happening and must deal with those now. That is why we are
doing what we are doing now.

And the last point I'll make-because I think it is relevant to
this and not merely anecdotal-is that Senator Specter and I are
good friends as well as being colleagues, and we both have spouses
who are deeply involved in their own careers. I was very proud of
the fact that I spent a lot of time preparing and drafting this legis-
lation. I discussed the legislation with my wife after it had been
drafted, and to my great surprise she was very lukewarm about it.
I couldn't understand why. The part she was most lukewarm about
was the civil rights part. Until we had discussed it she was worried
that she didn't want me to inadvertently reinforce the notion that
women were helpless, reinforcing that they needed special care.
That's how she originally viewed it, until she spent more time fo-
cusing on it.

But it is an interesting proposition that her concern was so much
broader than, it is helpful, and it would be great to have, but she
also wanted to make sure that no one allowed this bill to be used to
reinforce or underpin other things that debilitate women today in
terms of their independence and power. "We are not children," she
said. That was, to me, an interesting view. I say it for the record as
a reservation that some women have expressed because I want to
be as candid as I can about this legislation.

I will yield to my colleague from Illinois, who would like to intro-
duce a friend of all of ours, the attorney general from Illinois.

Senator SIMON. Before I do that, let me just comment briefly and
ask one question of attorney general Campbell, who you and I
knew in another leadership position -

The CHAIRMAN. To be more precise, who you and I did every-
thing in our power to try to get to endorse either one of us when
we were running for President and she was the Iowa State chair-
man-just to make the record clear.

Senator SIMON. And she showed the good judgment of not en-
dorsing either one of us. [Laughter.]

The CHAIRMAN. That's exactly right.
Senator SIMON. The cultural aspect of this is very, very real, and

I think this is one of the things that is important. When our col-
league Senator Specter said he didn't understand why you had to
have that sign made, I think of a conversation I had with a lawyer
in Illinois who told me as we were talking about domestic problems
that, "You know, you have to beat up your wife every once in a
while if you are going to have a good domestic situation." This was
a lawyer in the State of Illinois.

Our culture needs to be modified, and this isn't going to be the
answer, but it is one small part of the answer.

The second thing that members of the committee might be inter-
ested in is a bill of mine that you all voted for that calls for an
exemption from the antitrust laws for the television industry to
deal with the problem of violence; and a great deal of that violence
on television is against women. I am pleased to say that that final-
ly got through the House after getting through the Senate several
times, thanks to your assistance, Mr. Chairman, and the President
signed it. And now, both the networks and the cable industry are
at least talking about the problem; whether we are going to get



anything done, I am not sure, but I think there is at least the possi-
bility that one of the causes of violence against women is going to
be dealt with a little.

If I may ask this question of you, General Campbell, one of the
intriguing aspects of this bill that I am pleased to cosponsor is an
education program for judges. My own impression is that a lot of
judges are not hostile, but simply insensitive. We have a nominee
for the Federal court we are dealing with right now who I think is
basically a fine person, but has shown some real insensitivity-not
in this area, but in the area of dealing with minorities.

Do you think from your observation that some kind of special
training for judges is a desirable thing?

MS. CAMPBELL. Absolutely. The Supreme Court of Iowa has just
created a task force to study equality in the courts. I happen to
think that Iowa's judges are very sophisticated and very talented,
and yet I know they don't understand this any more than Senator
Specter or you or I do. They don't understand why women won't
leave. Like law enforcement officers, they are very frustrated. They
sign temporary restraining orders and no-contact orders, and the
next thing they are back together.

People really need to know the dynamic that occurs within a
victim-the fear. Women know when they leave that they may be
killed. That is a powerful, powerful thing. And then if you have the
courage to leave, somebody needs to understand the turmoil within
you. We don't understand it if we haven't been victims. Judges
don't have any special knowledge, as you know. They have knowl-
edge about the law, but no special personal insights, and they need
to know what they are dealing with. They need to know it can be a
life and death matter and often is.

I think it is really one of the best parts of the bill. It will go a
very long way to educating the judiciary about the seriousness. It
isn't just a family matter anymore. It is a very real life and death
issue.

So I think it is perfect. In my written statement, I discuss it at
some length.

Senator SIMON. I thank you very, very much.
Mr. Chairman, I am pleased to introduce to my colleagues the at-

torney general of Illinois. I have known him since he lived in the
small town of Centralia, IL, grew up there, became an attorney-I
won't go through the litany, but he was a leader in the Jaycees,
moved to the Chicago area, and became involved in one of the
banks there, became comptroller of the State of Illinois and now is
the attorney general of Illinois.

We ue the term "public servant" too loosely, I'm afraid, from
time to time. Roland Burris is a public servant in the finest sense
of the tradition of that word, and we are pleased to have you here
and will be happy to have your statement at this point.

STATEMENT OF HON. ROLAND W. BURRIS, ATTORNEY GENERAL,
STATE OF ILLINOIS

Mr. BURRIS. Thank you very much, Senator Simon, Mr. Chair-
man, members of the committee.
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I do apologize for my late arrival. I have been on the runway in
an airplane on the Chicago runway for 21/2 hours because of the
weather out East, they tell me. So I do apologize, and I am very
pleased to be able to make a brief statement. We do have a more
comprehensive Statement that has been submitted for the record.

Senator SIMON. That will be entered in the record.
Mr. BURRIS. I would ask that it be entered in the record, and I'd

like to then proceed with my very brief statement at this time.
I am honored to have the opportunity to appear before you this

morning, for the legislation about which I am speaking is impor-
tant not only to women, but to our Nation as a whole, for it is the
manner in which we view violence against women that will, in
large part, be the measure by which our progress toward full and
equal rights for women will be judged.

Consider this, for example: Three of every four women in Illinois
can expect to be the victims of at least one violent act during their
lifetimes. In fact, at the present time in Illinois, more than one-
third of all women who seek emergency treatment in local hospi-
tals are there because they have been severely beaten by their hus-
bands or by some other person with whom they live in a domestic
arrangement.

But what is equally as disturbing as these terrifying statistics is
the knowledge that some men-those who do the beating, those
who wear a shield and are called upon to stop the beating, those
who wear a robe and are called upon to judge the beating-too
often do not view this kind of violent activity as a crime. We just
discussed that. It is just not viewed as a crime. But it is-a brutal
and dehumanizing crime-and it deserves to be called by no other
name.

This is why I am responding to your invitation today. I am here
to support the passage of S. 15, the Violence Against Women Act of
1991. I believe this legislation responds eloquently and appropriate-
ly to women everywhere who say: "Take violence against us seri-
ously. Take us seriously."

S. 15, perhaps more than any other legislation before, does just
that. It acknowledges that the violence women fear-and too often
experience-must be viewed and reckoned with as a serious
matter. The old adage, "A man's home is his castle," must not be
interpreted to mean that a man is sanctioned to subject his wife or
intimate partner to abusive acts.

Isn't home supposed to be the place where you feel safe and
loved and protected? It should be for women, but in too many cases
it isn't, and that is the abomination that S. 15 says must stop.

I would like to first comment on the sections of title I that create
tougher penalties for sex crimes. I applaud this approach. I believe
it sends a strong message to offenders that sexual assault is an ab-
horrent crime that will not be tolerated. Experience in Illinois un-
derscores this point.

In 1984, Illinois revised its sex crimes statutes. The new laws
that were adopted reflected the reality of the crime, focused on the
conduct of the offender and on the severity of the penalties-the
same principles inherent in S. 15. The impact of the new laws was
dramatic.



Felony conviction rates almost doubled during the first 6 months
after the legislation's effective date, from 36 percent to 63 percent.
Similarly, aggravated criminal sex assault convictions rose from 52
percent to 92 percent, and felony prosecutions more than doubled.

Experience in Illinois also underscores the need, as does the lan-
guage in S. 15, to educate law enforcement agents and court per-
sonnel concerning the motivation for and devastation of violence
against women.

I was pleased to learn that my good friend, Senator Paul Simon,
whose roots are deep in the soil of southern Illinois, as are mine, is
the author of the section in S. 15 that deals with education pfb-
grams directed at the judiciary. I suspect he has studied, as I have,
hearings held in Illinois in 1987 where it became clear to many in
attendance that rather than a lack of awareness of the technical
aspects of the law, it was misinformation about the nature of vio-
lent crimes directed at women and erroneous personal beliefs about
the victims that were major obstacles to achieving equal treatment
under the law for women victims.

One Chicago judge dismissed a rape charge because the woman
victim said that the attack took place at 10 a.m. The judge rea-
soned that no one would break into an apartment in the daylight,
with the shades up, and risk being seen by neighbors. Thus he as-
sumed that the victim was lying. I think a little education, Senator
Simon, could have gone a long way in that case.

The emphasis S. 15 places on education is praiseworthy and wel-
come, and I would be remiss if I did not mention and support in
this context those provisions in S. 15 that extend efforts to include
education that will increase public awareness about violence direct-
ed at women and efforts aimed at preventing occurrences whenever
possible, including efforts directed at children.

What I would like to comment on in the short time remaining is
the recognition in S. 15 that many acts of violence against women
are motivated by hatred of women as a class. This is important.
This recognition is of utmost importance.

Too often, a man will beat a woman and punctuate his attack
with hate-filled exclamations demeaning her gender. In the City of
Montreal a gunman walked into a university classroom screaming
that feminists had ruined his life and proceeded to kill 14 of the
young women who were present.

In Berkeley, CA, a gunman walked into a campus bar, segregated
the men from the women, and after abusing the women, shot and
killed one of them.

As violent as these crimes are in and of themselves, the underly-
ing hatred made them even more onerous. It represents a mind
frame that is and should be abhorrent to every citizen in this
Nation. Until women as a class have the same protection offered
others who are the object of irrational, hate-motivated abuse and
assault, we as a society should feel humiliated and ashamed.

Thus I fully support and respectfully commend the inclusion of
the provisions as stated in title III of S. 15. The extension of civil
rights protection to gender-motivated crimes creates a meaningful
and necessary new remedy-one which I have worked for and will
continue to work for in Illinois.
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In closing, as an old bean-counter-I am sure some of you are
aware, as Senator Simon mentioned, that I was the Illinois State
comptroller for 12 years-I feel that I must urge the committee to
recognize that appropriate and consistent Federal funding of all
provisions of S. 15 is critical, and that Federal funding under the
various provisions of this bill must be used to supplement already
existing Federal, State, and local allocations, and not replace the
already insufficient resources. I urge the committee to support and
achieve this goal.

Thank you very much for your consideration. I wish you God-
speed in your deliberations, and I trust that you will grant the
women of this land the freedom that they want and so desperately
need-the freedom from fear. They ask for nothing more and, gen-
tlemen, they deserve nothing less.

Thank you very much.
[The prepared statement of Mr. Burris follows:]



TESTIMONY OF ROLAND W. BURRIS, ATTORNEY GENERAL, STATE OF ILLINOIS
SENATE JUDICIARY COMMITTEE, WASHINGTON, D.C. APRIL 9, 1991

MR. CHAIRMAN, MEMBERS OF THE COMMITTEE:

I AM DEEPLY APPRECIATIVE OF YOUR KIND INVITATION TO APPEAR

BEFORE YOU THIS MORNING. YOU HAVE HONORED ME, FOR THE LEGISLATION

ABOUT WHICH YOU HAVE ASKED ME TO SPEAK IS IMPORTANT NOT ONLY TO

WOMEN, BUT TO THE NATION AS A WHOLE. FOR IT IS THE MANNER IN WHICH

WE VIEW VIOLENCE AGAINST WOMEN THAT WILL IN LARGE PART BE THE

MEASURE BY WHICH OUR PROGRESS TOWARD FULL AND EQUAL RIGHTS FOR

WOMEN WILL BE JUDGED.

CONSIDER: THREE OF EVERY FOUR WOMEN IN ILLINOIS CAN EXPECT TO

BE THE VICTIM OF AT LEAST ONE VIOLENT ACT DURING THEIR LIFETIMES.

IN FACT, AT THE PRESENT TIME IN ILLINOIS, MORE THAN 1/3 OF

ALL THE WOMEN WHO SEEK EMERGENCY TREATMENT IN LOCAL HOSPITALS ARE

THERE BECAUSE THEY HAVE BEEN SEVERELY BEATEN BY THEIR HUSBANDS OR

BY SOME OTHER PERSON WITH WHOM THEY LIVE IN A DOMESTIC ARRANGEMENT.,.

BUT WHAT IS

STATISTICS IS THE

BEATING; THOSE WHO

BEATING; THOSE WHO

BEATING--TOO OFTEN

CRIME.

EQUALLY AS DISTURBING AS THESE TERRIFYING

KNOWLEDGE THAT SOM MEN--THOSE WHO DQ THE

WEAR A SHIELD AND ARE CALLED UPON TO STOP THE

WEAR A ROBE AND ARE CALLED UPON TO _LJPqG THE

DO NOT VIEW THIS KIND OF VIOLENT ACTIVITY AS A
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BUT IT IS--A BRUTAL AND DEHUMANIZING CRIME, AND IT DESERVES

TO BE CALLED(N9O OTHER NAME.

AND THIS IS WHY I HAVE RESPONDED TO YOUR INVITATION.

I AM HERE IN SUPPORT OF THE PASSAGE OF S.15--THE VIOLENCE

AGAINST WOMEN ACT OF 1991. I BELIEVE THIS LEGISLATION RESPONDS

ELOQUENTLY AND APPROPRIATELY TO WOMEN EVERYWHERE WHO SAY: "TAKE

VIOLENCE AGAINST US SERIOUSLY. TAKE R SERIOUSLY."

S.15, PERHAPS MORE THAN ANY LEGISLATION BEFORE, DOES JUST

THAT. IT ACKNOWLEDGES THAT THE VIOLENCE WOMEN FEAR--AND TOO OFTEN

EXPERIENCE--MUST BE VIEWED AND RECKONED WITH AS A SERIOUS MATTER.

THE OLD ADAGE, "A MAN'S HOME IS HIS CASTLE," MUST NOT BE

INTERPRETED TO MEAN THAT THE MAN IS SANCTIONED TO SUBJECT HIS WIFE

OR INTIMATE PARTNER TO ABUSIVE ACTS. ISN'T HOME SUPPOSED TO BE THE

PLACE WHERE YOU FEEL SAFE...AND LOVED... AND PROTECTED? IT SHOULD

BE FOR WOMEN, BUT IN TOO MANY CASES IT ISN'T--AND THAT IS THE'.

ABOMINATION THAT S.15 SAYS MUST BE STOPPED.

I WOULD LIKE TO FIRST COMMENT ON THE SECTIONS OF TITLE I THAT

CREATE TOUGHER PENALTIES FOR SEX CRIMES. I APPLAUD THIS APPROACH.

I BELIEVE IT SENDS A STRONG MESSAGE TO OFFENDERS THAT SEXUAL

ASSAULT IS AN ABHORRENT CRIME THAT WILL NOT BE TOLERATED.

EXPERIENCE IN ILLINOIS UNDERSCORES THIS POINT.
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IN 1984, ILLINOIS REVISED ITS SEX CRIMES STATUTES. THE NEW

LAWS THAT WERE ADOPTED REFLECTED THE REALITY OF THE CRIME, FOCUSED

ON THE CONDUCT OF THE OFFENDER AND ON THE SEVERITY OF THE

PENALTIES--THE SAME PRINCIPALS INHERENT IN S.15. THE IMPACT OF THE

NEW LAWS WAS DRAMATIC.

FELONY CONVICTION RATES ALMOST DOUBLED DURING THE FIRST SIX

MONTHS AFTER THE LEGISLATION'S EFFECTIVE DATE, FROM 36 PERCENT TO

63 PERCENT. SIMILARLY, AGGRAVATED CRIMINAL SEX ASSAULT CONVICTIONS

ROSE FROM 52 PERCENT TO 92 PERCENT, AND FELONY PROSECUTIONS MORE

THAN DOUBLED.

EXPERIENCE IN ILLINOIS ALSO UNDERSCORES THE NEED, AS DOES THE

LANGUAGE IN S.15, TO EDUCATE LAW ENFORCEMENT AGENTS AND COURT

PERSONNEL CONCERNING THE MOTIVATIONS FOR, AND DEVASTATION OF,

VIOLENCE AGAINST WOMEN. I WAS PLEASED TO LEARN THAT MY GOOD

FRIEND, SENATOR SIMON, WHOSE ROOTS ARE DEEP IN THE SOIL OF SOUTHERN

ILLINOIS, AS ARE MINE, IS THE AUTHOR OF THE SECTION IN S.15 THAT'

DEALS WITH EDUCATION PROGRAMS DIRECTED AT THE JUDICIARY. I

SUSPECT HE HAS STUDIED, AS I HAVE, HEARINGS HELD IN ILLINOIS IN

1987, WHERE IT BECAME CLEAR TO MANY IN ATTENDANCE THAT RATHER THAN

A LACK OF AWARENESS OF THE TECHNICAL ASPECTS OF THE LAW, IT WAS

MISINFQRMAT__N ABOUT THE NATURE OF VICLENT CRIMES DIRECTED AT WOMEN

AND ME_{QNEQE PERSONAL BELIEFS ABOUT THE VICTIMS THAT WERE THE

MAJOR OBSTACLES TO ACHIEVING EQUAL TREATMENT UNDER THE LAW FOR
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WOMEN VICTIMS.

ONE CHICAGO JUDGE DISMISSED A RAPE CHARGE BECAUSE THE WOMAN

VICTIM SAID THAT THE ATTACK TOOK

PLACE AT 10 A.M. THE JUDGE REASONED THAT NO ONE WOULD BREAK INTO

AN APARTMENT IN THE DAYLIGHT WITH THE SHADES UP AND RISK BEING SEEN

BY NEIGHBORS. THUS, HE ASSUMED THE VICTIM WAS LYING.

I THINK A LITTLE EDUCATION COULD HAVE GONE A LONG WAY IN 7=

CASE.

THE EMPHASES S.15 PLACES ON EDUCATION IS PRAISEWORTHY AND

WELCOME. AND I WOULD BE REMISS IF I DID NOT MENTION AND SUPPORT

IN THIS CONTEXT THOSE PROVISIONS IN S.15 THAT EXTEND EFFORTS TO

INCLUDE EDUCATION THAT WILL INCREASE PUBLIC AW ABOUT

VIOLENCE DIRECTED AT WOMEN, AND EFFORTS AIMED AT P

OCCURRENCES WHEREVER POSSIBLE--INCLUDING EFFORTS DIRECTED AT

CHILDREN.

THE TIME ALLOTTED TO ME FOR THESE REMARKS IS DRAWING TO A

CLOSE, AND UNFORTUNATELY I WILL NOT BE ABLE TO ADDRESS ALL THE

PROVISIONS OF THE BILL THAT ARE OF SPECIAL INTEREST TO ME.

HOWEVER, I AM SUBMITTING AN EXPANDED VERSION OF THESE REMARKS FOR

THAT PURPOSE AND FOR THE RECORD.

WHAT I WOULD LIKE TO COMMENT ON IN THE SHORT TIME REMAINING
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IS THE RECOGNITION IN S. 15 THAT MANY ACTS OF VIOLENCE AGAINST WOMEN

ARE MOTIVATED BY HATRED OF WOMEN AS A CLASS

THIS RECOGNITION IS OF UTMOST IMPORTANCE.

TOO OFTEN A MAN WILL BEAT A WOMAN AND PUNCTUATE HIS ATTACK

WITH HATE-FILLED EXCLAMATIONS DEMEANING HER GENDER. IN THE CITY

OF MONTREAL, A GUNMAN WALKED INTO A UNIVERSITY CLASSROOM SCREAMING

THAT FEMINISTS HAD RUINED HIS LIFE--AND PROCEEDED TO KILL FOURTEEN

OF THE YOUNG WOMEN WHO WERE PRESENT.

IN BERKELEY, CALIFORNIA, A GUNMAN WALKED INTO A CAMPUS BAR,

SEGREGATED THE MEN FROM THE WOMEN AND, AFTER ABUSING THE WOMEN,

SHOT AND KILLED ONE OF THEM.

AS VIOLENT AS THESE CRIMES ARE, IN AND OF THEMSELVES, THE

UNDERLYING HATRED MAKES THEM EVEN MORE ONEROUS. IT REPRESENTS A

MIND-FRAME THAT IS, AND SHOULD BE, ABHORRENT TO EVERY CITIZEN OF

THIS NATION.

UNTIL WOMEN, AS A CLASS, HAVE THE SAME PROTECTION OFFERED

OTHERS WHO ARE THE OBJECT OF IRRATIONAL, HATE-MOTIVATED ABUSE AND

ASSAULT, WE AS A SOCIETY SHOULD FEEL HUMILIATED AND ASHAMED.

THUS, I FULLY SUPPORT AND RESPECTFULLY COMMEND THE INCLUSION

OF THE PROVISIONS AS STATED IN TITLE III OF S.15. THE EXTENSION



OF CIVIL RIGHTS PROTECTION TO GENDER-MOTIVATED CRIMES CREATES A

MEANINGFUL AND NECESSARY NEW REMEDY--ONE WHICH I HAVE WORKED FOR

AND WILL CONTINUE TO WORK FOR IN ILLINOIS.

IN CLOSING, AS AN OLD BEAN-COUNTER--I AM SURE SOME OF YOU KNOW

THAT I WAS ILLINOIS' STATE COMPTROLLER FOR TWELVE YEARS--I FEEL

THAT I MUST URGE THE COMMITTEE TO RECOGNIZE THAT APPROPRIATE AND

CONSISTENT FEDERAL FUNDING OF AL PROVISIONS OF S.15 IS CRITICAL,

AND THAT FEDERAL FUNDING UNDER THE VARIOUS PROVISIONS OF THIS BILL

MUST BE USED TO SUPPLEMENT ALREADY EXISTING FEDERAL, STATE AND

LOCAL ALLOCATIONS, AND NOT REPLACE THE ALREADY INSUFFICIENT

RESOURCES. I URGE THE COMMITTEE TO SUPPORT AND ACHIEVE THIS GOAL.

THANK YOU FOR YOUR CONSIDERATION. I WISH YOU GOD-SPEED IN

YOUR DELIBERATIONS; I TRUST THAT YOU WILL GRANT THE WOMEN OF THIS

LAND THE FREEDOM THEY WANT AND SO DESPERATELY NEED: THE FREEDOM

FROM FEAR. THEY ASK FOR NOTHING MORE; THEY DESERVE NOTHING LESS.

AGAIN, THANK YOU.
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EXTENDED VERSION OF TESTIMONY BY ROLAND W. BURRIS BEFORE

THE SENATE JUDICIARY COMMITTEE, APRIL 9, 1991

I wish to add my voice in support of the passage of S.15, the

Violence Against Women Act of 1991. The importance of this

landmark legislation cannot be undervalued, and the intent - to

recognize violence against women as the serious crime it is -

deserves all of our attention.

During my career I have visited almost every part of Ii1inois,

and during these visits I have-met with many women's organizations-

-organizations representing a cross-section of Illinois women.

I have listened carefully to what the women of Illinois tell me -

-especially on the issue of violence against women. Invariably,

what they say takes the form of a plea: "Take this issue seriously.

Take US seriously." Senator, women in Illinois and throughout the

country are rightfully urging us to realize that the violence they

fear, and too often experience, must be viewed and responded to as

a devastating crime.

I have spoken out repeatedly against the violence-that women

suffer. As candidate for Illinois Attorney General I pledged that

I would do all in my power to ensure the safety of the women of my

state--through new laws where needed, and through the strict

application of existing laws. Now, as Attorney General, I am

pleased to honor that pledge, in part, by committing my support to
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S.15.

I would like to first comment on the sections of Title I that

address criminal statutes directly impacting on crimes against

women.

The provisions of S.15, creating new federal penalties and

dtzbling existing federal penalties for sex crimes, send a strong

message tb sex offenders that rape is an abhorrent crime that will

not be tolerated. I applaud these provisions. The increased

severity of penalties also aims to correct insensitive attitudes

displayed by some law enforcement officials that currently

exacerbate the pain and anguish suffered by sexual assault victims,

and often act to discourage women from reporting these crimes. I

believe this is an appropriate approach, and I strongly favor it.

Experience in Illinois underscores the effectiveness of

creating new penalties and strengthening existing ones. In 1984,

the qtate's sex crime statutes underwent their first major revision

since -llinois became a state. The new Act was designed to reflect

the reality of the crime, focus on the conduct of the offender and

increase the number of convictions--the same principals inherent

in S.15's provisions. The impact of the 1984 Act was dramatic.

According to an article that appeared in the Chicago Tribune the

following year, felony conviction rates almost doubled during the

first six months after the effective date, from 36 percent to 63
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percent. Similarly, aggravated criminal sex assault convictions

rose from 52 percent to 92 percent. Felony prosecutions more than

doubled. Overall, prosecutions increased by 16 percent.

Experience in Illinois also underscores the need, as does the

language in S.15, to educate law enforcement agents and court

personnel concerning the motivations for, and devastation of,

violence against women. Examples of this were eloquently and

graphically shared in hearings held throughout Illinois in 1987.

Representatives from the Chicago Sexual Assault Services Network,

the Illinois Coalition Against Sexual Assault and individual sexual

assault programs asserted that continued training of criminal

justice personnel - law enforcement officers, states attorneys and

judges - is essential for complete and consistent implementation

of laws protecting women from violent acts. Rather than a lac _of

awareness of the technialaspects of the law. testifiers contended

that misinformation about the-nature of violent crimes directed at

women and erroneous personal b-eliefs about the victims were major

obstacles tot achiving equal treatygnt Lnder the law for women

Vitil .

Examples cited at Illinois' hearings emphasized the importance

of establishing and funding educational efforts directed at the

full range of law enforcement agents and court personnel. The

testimony indicated that sometimes the personal beliefs of law

enforcement agents colored and downgraded the extent and damage
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inflicted by violent crimes against women. The testimony included

statistics, studies and personal experiences which, among other

things, indicated that: 1) line officers sometimes misapply the law

in such a manner that crimes with fact patterns consistent with the

charge of criminal sexual abuse or aggravated criminal sexual abuse

are incorrectly classified as batteries; 2) state's attorneys'

sometimes reject sexual assault cases in which the woman victim

was drunk, used drugs, homeless, mentally disabled, or acquainted

with the attacker; and 3) judges sometimes dismiss cases involving

rapists for reasons which touch more upon their attitudes! rather

than understanding of the nature of the crime. One Chicago judge

dismissed an accused rapist because the woman victim alleged that

the attack took place at 10 a.m.--the judge reasoning that no one

would break into an apartment in the daylight with the shades up

and risk being seen by the neighbors. Thus, he assumed the victim

was lying.

S.15's provision for stiffer penalties for offenders, new

legal protection for women--including a national recognition of

stated"' orders of protection--and the potential to receive

restitution for losses incurred, will also encourage women to

report and assist in the complete prosecution of offenders. I

fully support these inclusions.

I also support the broad-based, integrated approach of S.15.

I believe it is the proper approach. It will assist in creating



a safer environment for women by helping in the establishment of

special "violence against women" police units and in promoting the

use of prosecutors specially trained in dealing with crimes against

women; it will help in developing a judicial system knowledgeable

and sensitive to the multifaceted dynamics of crimes directed at

women, and will provide impetus to programs that will physically

improve areas that are known to be highly dangerous to women.

It is particularly gratifying, and of utmost importance, that

S.15 recognizes that many of the acts of violence against women are

motivated by hatred of women as a class. Last year I appeared

before the members of the City Council of Chicago urging the

passage of hate crimes legislation. At that time I specifically

endorsed the inclusion of "gender" as a protected category. I am

pleased to report that "gender" was included when the legislation

was passed.

The inclusion of "gender" as a "protected" category in S.15

is of particular importance to me. Too often a man will beat a

woman tand punctuate his attack with hate-filled exclamations

demeaning her gender. In the city of Montreal, a gunman walked

into a university classroom screaming that feminists had ruined his

life and proceeded to kill fourteen of the young women who were

present. In Berkeley, California, a gunman walked into a campus

bar, segregated the women from the men and, after abusing the

women, shot and killed one of them. Violent as these crimes are,
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in and of themselves, the underlying hatred makes them even more

onerous. They represent a mind-frame that is, and should be,

abhorrent to every citizen of this nation. Until women, as a

class, have the same protection offered others who are the object

of irrational hate-motivated abuse and assault, we as a society

should be humiliated and ashamed. Thus, I fully support, and

respectfully commend, the inclusion of the provisions as stated in

Title III of S.15. The extension of civil rights protection to

gander-motivated crimes creates a meaningful and necessary new

remedy for women, and for law enforcement officials as well. This

protection can be utilized when a particularly grievous crime is

directed at a woman just because she is a woman.

While the forgoing has focused primarily on legal remedies and

the need to educate the legal community, I would like to

specifically address another immensely important component of this

bill, found in Title II, Subtitle E: Youth Education about Domestic

Violence. With full recognition of the need to interrupt and

decrease abusive behavior experienced or observed by Junior Hig9

and High School students, and to offer assistance to those who are

the victims of abusive relationship, it is also appropriate and

necessary to prevent patterns of abusive behavior before they take

hold.

To illustrate my interest and concern, I want to share with

you an enlightening experience that I recently had during my
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campaign for Attorney General. I had the pleasure of meeting and

talking with the director of a Chicago women's shelter who,

recognizing the need to educate children about domestic abuse, had

instituted programs within the local school system. Her experience

strongly indicates that in order to effectively change abusive

behavior patterns, educational efforts need to start when children

are about three years old. As an example: at first the educational

programs initiated by her center were- directed at students about

16 years old. The program found that many of these teenagers were

already involved in abusive relationships. Looking to intervenQ

before abusive patterns of behavior had developed, her agency

implemented school programs directed at nine-year-olds. Again,

they found that the girls were already aware of domestic violence,

and that the boys and girls exhibited violent behavior towards each

other. They then began a program in Head Start schools [children

age 3 on average). Dealing with children at this age, the program

was able to make headway in teaching boys and girls a proper

approach to human relationships.

This is an example of prevention in its finest form, and I

believe that focusing on prevention should be a key in-ultimately

eradicating violence and abuse. Frankly it is less costly in the

long term, ultimately more effective, and certainly more humane

than trying to ameliorate this type of crime once it has happened.

T applaud the emphasis throughout this bill on education,
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including those measures that provide educational efforts directed

at increasing public awareness about violence directed at women,

and those that are aimed at preventing occurrences wherever

possible. And I enthusiastically favor S.15's call for the study

of legal remedies at the state level to assure that the full weight

of the law will fall on those who commit violent acts against

women.

Now. -if I may, I would like to share with you a concern voice

by many women's groups and law enforcement personnel in Illinois,

relating to mandatory arrest provisions in domestic abuse cases.

Women in Illinois have regularly voiced their preference that

law enforcement officers not be mandated to make an arrest in

response to domestic violence calls but, rather, receive training

in appropriate response mechanisms, with the authority to arrest

when probab)e cause exists. Many Illinois women fear that

mandatory arrest could exacerbate a situation which might be better

handled by the threat of future arrest if, and when, the abuse

occurs again. Many minority women are particularly concerned about

this issue. They have told me that mandatory arrest, in some

circumstances, could result in a loss of income that could injure

the woman and/or family more severely and for a longer period of

time.

Also, Illinois' women's groups and law enforcement officials



are genuinely and rightfully concerned about an already-clogged

court system being even further bogged down with the large number

of cases that would be added to the court's docket if arrests were

mandated. The experience of Milwaukee, Wisconsin when, for two

years, a mandatory arrest policy was in effect, underscores the

problems. Milwaukee ended this policy when it was determined that

it resulted in seriously overloading the court system--without

increasing the percentage of guilty verdicts.

Nevertheless, S.l5's call for the "study" of different forms

of intervention in domestic violence cases is important, and I

support this position. Since taking office in January, I have been

in receipt of information from the National Institute of Justice

referring to a controlled study of three approaches in responding

to domestic violence calls conducted by the Police Foundation of

Minneapolis. The documentation is impressive, and clearly

indicates that further consideration must be given to this issue.

In closing, I feel that I must urge the Committee to recognize

that appropriate and consistent federal funding of all provisions

of S.15 is critical. Therefore, I am certain that you will agree

with me that federal funding under the various provisions of this

bill must be used to sunpolement already existing federal, state and

local allocations, and not replace the already insufficient

resource allocated to law enforcement efforts. I urge you and the

Committee to support and achieve this goal.



I have not spoken to each and every point raised in S.IS. But

I trust I have made it abundantly clear that I firmly believe in

the need for its passage. I will send a copy of this letter to

every member of the Illinois congressional delegation and urge that

they support this legislation. Women in Illinois--and every part

of the nation--deserve the weight of law to be on their side in

this most serious matter.

Thank you for your consideration. I wish you God-speed in

,your deliberations; passage of S.15 will go a long way in assuring

that violence against women will receive the attention that it

deserves.



The CHAIRMAN. Thank you very much, General Burris. It is good
to see you here as attorney general of Illinois. We've known each
other for a long time, and I am an admirer.

Let me begin my questioning where you left off. You said that we
should make sure we follow through with resources at the Federal
level-follow the mandates to the extent there are any-and you
said we should not allow new funding to replace the meager efforts
now going on nationwide.

Let me ask you this. One of the things I found when I drafted
legislation on the drug issue was that a number of States including
my own becanie-mewhat imaginative. They have a governors'
council thirdecides how to deal with Federal funding that comes
into the State for drug efforts. I found that they were using the
Federal drug moneys to hire public defenders-we need them-
prosecutors-we need them-and judges-we need them. And they
were deleting-deleting-the State dollars that they were using for
those very functions.

Would you support, in this legislation, an absolute prohibition for
any reduction by States in any effort they had underway for educa-
tion programs, shelters, and so forth?

Mr. BURRIS. Senator, I certainly would support that because
there are just not enough dollars now. And I know what you are
saying. States are strapped during these tough times, and if they
could see some Federal dollars coming in, what will happen is they
will shift the expenditures from the State payroll over to that Fed-
eral grant. Certainly that has occurred, and I won't tell you it
won't happen in the future. I. will say to you that we will do every-
thing we can to avoid that, and if you put that restriction in the
bill, then of course, that would prevent it.

The CHAIRMAN. I understand you are on a very tight schedule,
and your schedule has been--

Mr. BURRIS. It just got wrecked, Senator, so whatever you have
for me, I will try to respond.

The CHAIRMAN. I am told you're supposed to be back in Spring-
field. You just left Springfield, I suspect, and I'm sorry you had
some difficulty.

Mr. BuRRIS. We have the attorney general from South Carolina
coming in; my grand jury bill is coming up in the morning before
the Springfield legislature. We are trying to get grand jury author-
ity to go after their drugs-and Senator Simon, if you've got some
friends back home, call them and tell them we need to pass that
bill out of the judiciary committee.

The CHAIRMAN. Well, with that, I'll yield to the Senator from
back home. .

Senatpr-SIMON. First of all, I just want to commend Roland
Burris for his leadership and for coming here today. It is very in-
teresting you used a phrase that I think is part of this when you
said "A man's home is his castle." It is in and of itself kind of an
indication that you can do almost anything in that home. And
while originally in that phrase, the term "man" meant human
being generically, I'm not sure that it hasn't had some connota-
tions that have not been good.



One thing struck me in your testimony-and correct me if I'm
wrong-one-third of the woman who are admitted to hospitals in
Illinois are admitted--

Mr. BURRIS. As the result of a beating by their husband or their
live-in companion.

Senator SIMON. That certainly indicates that we have a job to do,
all of us, at this level, at the State level, and everywhere.

Mr. BURRIs. Senator, I think every family can think back to some
time or another when there has been violence against women that
they have personally experienced or been aware of. I know I can,
because I have a sister, and I remember when she first got married
what happened to her. And in those days, the mentality was that
the man does rule, and that if the woman gets out of line, you just
whack her upside the head. That mentality, we must remove from
our society. It is no longer tolerated, it is no longer permissible,
and this legislation will certainly move in that direction, and I sup-
port it 100 percent.

Senator SIMON. And I thank you. Thank you for your testimony
and your leadership.

Thank you, Mr. Chairman.
The CHAIRMAN. Thank you, and I would say to the Senator from

Illinois, that unfortunately when they said, "a man's home is his
castle," that's exactly what it meant. It meant "man"; it didn't
mean "woman." It didn't have anything to do with woman. It spe-
cifically meant man. There were days when a woman was viewed
as a chattel. Centuries ago, under English jurisprudential law, a
woman was a piece of personal property. I mean, you were able to
take your cattle with you and your wife with you under certain cir-
cumstances. That is part of what is changing, I hope, or at least
that is my intention here-to change the vestiges of those atti-
tudes. There are an awful lot of women living-in their own "cas-
tles" by themselves, raising their own children, on their own, so
that "castle" is not much of a castle anymore, but it is two ways.

The Senator from South Carolina.
Senator THURMOND. Thank you very much, Mr. Chairman.
Attorney General Burris, as the State of Illinois' attorney gener-

al, you are extremely familiar with the problem of violence against
women, I am sure. From your experience, what steps do you be-
lieve Congress can take to assist your State in its ability to respond
to crimes of violence against women?

Mr. BURRIS. Senator, we run a program out of the attorney gen-
eral's office called the criminal victims' assistance program, violent
crimes assistance program. In that total program, a part of it goes
after the violence and sexual assault against women and violence
against women. We have organizations that we fund through a fee
that is added on to the court fees. We have spent, for example,
since this bill was enacted in 1985, over $11 million in this area.
There are just not enough funds available to do all the work that is
needed in an urban and rural State like Illinois. There is a need
for the assistance; we could certainly use the assistance. I think we
have one of the best programs going in the Nation in Illinois today
where we work with some 49 different groups on criminal sexual
assault against women and some 20 different groups for other
lesser crimes against women. So we fund these groups today with



grants that we receive from our courts. We could certainly use ad-
ditional dollars in that regard, and this bill, S. 15, provides money
in that area, and it is essential that we get those dollars.

Senator THURMOND. As you know, Illinois is one of a majority of
States with capital punishment statutes. In fact, I understand
there are 133 convicted killers on Illinois' death row-is that about
right?

Mr. BURRIS. That's about right, sir.
Senator THURMOND. In your opinion, when an individual com-

mits a brutal rape or other sex crime and subsequently murders
his victim, is it your opinion that a jury should be able to consider
the imposition of the death penalty?

Mr. BURRIS. Well, Senator Thurmond, we have to apply the
death penalty based on the criteria in our statute. It is spelled out
where you get the aggravating circumstances that would cause a
death penalty to occur. If in the minds of the jury, the homicide did
occur, and then there were aggravating circumstances, then the
jury has the decision as to whether or not the death penalty willapgly.Senator THURMOND. Well, if a man rapes a woman and then kills

her, that is pretty brutal, isn't it?
Mr. BURRIS. Well, certainly, that is certainly a heinous crime--
Senator THURMOND. And shouldn't a jury have the option to con-

sider that as to whether to apply capital punishment?
Mr. BURRIS. Senator, it is based on the testimony, it is based on

the trial, and it is based on the circumstances whether or not that
jury believes--

Senator THURMOND. But does your law allow that? Suppose a
man rapes a woman and then kills her-under the law of Illinois,
could the jury find him guilty and sentence him to capital punish-
ment?

Mr. BURRIS. If the aggravating circumstances are - there, the
answer is that is correct; they could.

Senator THURMOND. Well, wouldn't you consider that aggravat-
ing circumstances?

Mr. BURRIS. I can't make that decision. That is in the eyes of the
jury.

Senator THURMOND. That's all, Mr. Chairman. Thank you.
The CHAIRMAN. Thank you very much.
General again, thank you for your Herculean effort in getting

here. We truly do appreciate it. We know how busy you are. Thank
you very, very much.

Mr. BURRIS. Thank you very much.
The CHAIRMAN. I might add, while you are packing up, that 50

percent of all homeless women and children on the street are there
because of violence in the home. That is why they are homeless;
that is why they are out in the street. And as you point out, 30
percent nationwide-30 percent of all the women who show up in
an emergency room-are there because of domestic violence. Thirty
percent in this country.

Mr. BURRIS. That's correct.
The CHAIRMAN. And I might add that I think-well, I should stop

saying what I think. This is a hearing, not to hear what I think.
Thank you very, very much. I appreciate it.
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Mr. BURRIS. Mr. Chairman, Senator Simon, and members of the
committee, thank you very much.

The CHAIRMAN. I apologize to the witnesses and my colleagues
for my enthusiasm relating to this issue. I get a little wrapped up
in it, and I apologize.

Mr. BURRIS. Well, I am withholding my enthusiasm, too, Senator,
so I am glad to see it.

The CHAIRMAN. Let me now call our next panel. We have two
very distinguished constitutional scholars. Prof. Burt Neuborne is
one of the Nation's most prominent civil rights lawyers and a con-
stitutional law expert. He has written definitive works on equal
rights under the law and constitutional law. He is presently a pro-
fessor of law at New York University School of Law and is not un-
known to this committee. We welcome you, Professor, and thanks
for making the trip down.

Prof. Cass Sunstein is also a leading constitutional law scholar.
He teaches now at the University of Chicago School of Law. He is a
prominent author in the field of constitutional law and has done
extensive work studying gender bias and equal protection. I had
the pleasure of being at your law school, Professor Sunstein, and
was able to spend three or four hours lecturing and then being lec-
tured to by a group of students who I found to be extremely in-
formative. I was very impressed; I hope they were equally im-
pressed, although I doubt it.

It is a pleasure to have you both here, and before you begin I
want to set the stage a little bit for this. The Justice Department
says that one of their reasons for being reluctant to support this
legislation, particularly title III, relates to whether or not the Con-
gress has the constitutional authority to enact such a prohibition
and other aspects of the law, but particularly that one. That is why
we are so delighted to have people of your acknowledged compe-
tence and reputation here to speak to that and any other subject
you wish to speak to.

So why don't we begin with you, Professor Neuborne, and then
you, Professor Sunstein, and then we'll have questions.

Excuse me just a moment, Professor Neuborne. Staff has called
to my attention that I have skipped a panel. I want to make it
clear that we are not going to skip the panel. The panel that I was
supposed to take next is Amy Kaylor and Gill Freeman, both of
whom we are anxiously waiting to hear from. I just went out of
order because I picked up the sheet out of order, so I apologize to
both of you.

Professor Neuborne, please.

STATEMENTS OF A PANEL CONSISTING OF PROFESSOR BURT
NEUBORNE, NEW YORK UNIVERSITY SCHOOL OF LAW, NEW
YORK, NY; AND PROFESSOR CASS R. SUNSTEIN, UNIVERSITY OF
CHICAGO SCHOOL OF LAW, CHICAGO, IL

Mr. NEUBORNE. Thank you, Senator Biden.
I have a written statement which I will offer for the record.
The CHAIRMAN. It will be accepted as if read.
Mr. NEUBORNE. Thank you.



I am delighted to be able to discuss with you today title III of S.
15, which creates a civil rights cause of action for victims of
gender-motivated violence. I don't think any of us can have any il-
lusions that the passage of title III will end gender-motivated vio-
lence, but I think it will have at least four very important positive
impacts in the area, and then I will go on to discuss what I believe
to be Congress' power to pass it.

The first thing that title III will do is it will reinforce, as you
mentioned this morning, Senator, the effectiveness of the existing
orders of protection structure that exist inside our family courts.
The only real protection that a woman facing violence in the con-
text of a domestic dispute has now is an order of protection issued
by a local family court.

In an interstate context, those orders of protection are not even
formally valid when the spouse crosses State lines-and you men-
tioned that this morning. Unfortunately, in an intrastate context,
even when the orders of protection are formally binding, the re-
source scarcity and lack of seriousness with which many localities
take these orders often render them totally illusory protections,
and the newspapers and records are absolutely full of women who
were murdered or brutally assaulted after receiving an order of
protection from a local court. And many women I think quite accu-
rately view those orders of protection as absolutely worthless-
indeed, worse than worthless-invitations to an angered spouse to
come after them and impose violence upon them.

One of the things that title III will do is to provide a woman in
that situation with an effective Federal remedy against that type
of violence-and if it did nothing else, it would be an enormous im-
provement on the existing status quo.

The second thing it would do is something that General Camp-
bell mentioned this morning and I think very importantly. It would
empower the victims of gender-motivated violence to fight back in
an effective way; to take a portion of their fate into their own
hands by the imposition of a civil cause of action against the indi-
vidual who perpetrated tLe violence and by placing into court in a
context in which there would be a level playing field the facts and
circumstances surrounding the event, to allow a victim both to get
compensation and to get the tremendously important psychic bene-
fit of taking back an aspect of their lives.

Third and perhaps most important, as you stressed this morning,
Senator, placing this violence in the context of the civil rights laws
recognizes it for what it is-a hate crime-and it is an enormously
important educational vehicle. By shifting our attention from sex-
related and gender-related violence, by making us understand that
it is not just another symptom of violence in America-it is a spe-
cial kind of violence; it is a violence motivated by hatred and dis-
dain for the victim-and by labelling it for what it is, a civil rights
violation, it goes a long way toward reinforcing and educating us
about how we have to deal with it so we can finally end it.

And finally, by recognizing the relationship between gender-moti-
vated violence and the ability of women in this country to live
truly equal lives-not just formally equal, not just to get the
formal protection of the laws-but a realistically equal opportunity



to enjoy the benefits of a civilized society, title III is an enormous
step forward.

I have spent much of my career as an official with the American
Civil Liberties Union, and now as a member of the New York City
Human Rights Commission, attempting to enforce the laws under-
lying equality and liberty in this country, and in an ironic way I
have often described myself as a law enforcement official-I just
enforce different kinds of laws than the laws that law enforcement
officials usually enforce.

This would be, in my perspective as an equality law enforcement
official, one of the most important steps toward arming the victims
of sustained violence against women based on gender. One of the
most important tools that could be put into their hands is a self-
help tool. It is a civil self-help cause of action that doesn't require
the cooperation of the Government, that doesn't cost any resources
except for the very important resource, of course, of court time.
But it does not require an enormous law enforcement apparatus. It
does not require a self-sustaining bureaucracy. It places into the
hands of the victims a serious tool to fight back, and it seems to me
that on that basis we ought to enthusiastically support it.

Just three examples of the corrosive effect that violence against
women, hate-generated violence against women, has in the United
States. In 1964, Congress took an enormous step forward by recog-
nizing that gender bias in the workplace was a drain on our pro-
ductive capacity; that we could never compete in the 21st century
if half of our work force was forced to labor under the corrosive
effects of gender discrimination. They outlawed it, and it was a
wonderful step forward. And yet the benefits of title VII are not
fully available to women in this country for three fundamental rea-
sons.

Many women are afraid to enter the labor force, or once they do
enter the labor force are forced to leave the labor force because
they are subjected daily to the risks and reality of gender-motivat-
ed violence-gender-motivated violence while they commute to
work, gender-motivated violence while they are at work, gender-
motivated violence while they are on their way home from work-
and the dislocating effect on entering the work force is enormous.

Even those women who do enter the work force tend to choose
their jobs with one eye looking over their shoulder about their
safety. They can't work late like men can work; they can't work
overtime; they can't take jobs in localities that are considered to be
dangerous. Their employment opportunities have a ceiling placed
upon them that you don't read in title VII. If you look in title VII,
it looks as though everybody operates on the same level playing
field, but if you look at the reality of life in America today, women
can compete for far fewer jobs than men can precisely because they
have a reasonable fear that they will be the subject of violent as-
sault in certain contexts, and they can't fight back the way things
are structured today.

The public accommodation statutes-we invested so much effort,
so much of our moral structure in this country was invested in
making public accommodations open to everybody. And local public
accommodation statutes now routinely protect women against ex-
clusion from places of public accommodation. But as you mentioned



this morning, what good is it to have a law that promises you that
you can go to the movies, or a law that promises you that you can
join some sort of club downtown, if you don't dare go out after
dark? If you can't take advantage of those laws, are what meaning
are those laws to the lives of millions of American women?

And finally, the 14th amendment guarantees women the same
right to go out into the parks and the streets and the other public
spaces of this Nation that every other group of people have, but
they can't exercise that right. I fancy myself something of a
runner, and I work out a good deal in Prospect Park, which is the
park near my house in Brooklyn. But if I run after 5 p.m. at night,
I don't see any women running in the park. I see men working out
at night in the park, but I don't see women. And you know what-
they are right. I wouldn't run in a park after dark if I were a
woman. And having to live with that kind of pervasive secondary
fear is a kind of static in your life, is a reality of life for millions of
American women that this bill does something about.

Now, of course, as Senator Thurmond mentioned this morning
and as a number of people have said, it is the principal responsibil-
ity of State and local government to provide for the security of the
person, and this bill does nothing about altering that principal re-
sponsibility. What this bill does do, though, is continue in the tradi-
tion of congressional reinforcement of the responsibilities of State
and local government whenever it becomes apparent that a vulner-
able segment of the society is being subjected to violence from both
State and private quarters which make it impossible for that seg-
ment of society to find true equality. That is the common denomi-
nator that underlies all of our civil rights statutes, and specifically
the five civil rights statutes aimed at violence: 42 U.S.C. 1983; 42
U.S.C. 1985(3); title XVIII 241, title XVIII 242, and title XVIII 245.
The common denominator that underlies all five of them is a recog-
nition that there are vulnerable people living at the State and local
level, that State and local government have been unable to protect,
and that Congress steps in with a backstop, with a reinforcement,
with an exercise in cooperative federalism to try to help State and
local government carry out their primary responsibility. That is
what the civil rights cause of action in S. 15 is. It is an exercise in
cooperative federalism. It doesn't oust State and local government;
it provides people with a second line of defense in contexts in
which State and local government have been unable to carry out
their primary responsibilities. And that is exactly the kind of coop-
erative federalism that operates and should operate under the civil
rights laws.

Now let me very briefly suggest to you four sources of power that
I think underlie title III of S. 15 and that provide Congress with, in
my opinion at any rate, clear constitutional authority to enact it.

First is your authority under the Commerce Clause. The Com-
merce Clause, at least as it has been interpreted in the modern era,
authorizes Congress to regulate any act that has a significant eco-
nomic impact on interstate commerce. But the courts have been
very careful to say that you measure that significant economic
impact not by every isolated transaction, but by the aggregate over
all of the regulated transactions. So if the regulated transaction is
the type of transaction which taken in the aggregate significantly



affects interstate commerce, Congress has the power to step in and
regulate.

The two most dramatic instances of relevance to the civil rights
world would be the two Supreme Court decisions in 1964 upholding
title II, the public accommodation statutes of the Civil Rights Act
of 1964. In both of those cases, intrastate activities-in the one
case, an intrastate traveler at a motel; in the other case, someone
who was buying lunch at a local lunch counter-in both of those
situations, purely intrastate activity was held to fall within the
Commerce Clause power because it was the type of activity which,
taken in the aggregate, affected interstate commerce.

Well, you have only to take a look at the way violence against
women, or gender-motivated violence, distorts the operation of the
Nation's labor force. The whole purpose of title VII was to give us
an efficient labor force from which bias would have been extracted.
Well, to the extent that gender-motivated violence prevents women
from operating inside that labor force, the free market in goods
and services that we hoped would come about is being frustrated
by the existence of this external threat of violence. And Congress,
in my opinion, has the clear power under the Commerce Clause to
help remove that external source of violence, the external factors
that are distorting the operation of the current labor market in
this country.

The most dramatic example, I think, would be in the extortion
area. There was a case in 1971, the Perez case, in which loan shark-
ing was held to be within the power of Congress to regulate even
though it was intrastate loan sharking and had nothing to do with
going across State lines, because loan sharking as an activity
caused significant distortions to interstate commerce.

Well, my suggestion is that the Commerce Clause impact of vio-
lence against women is exactly the same thing.

There are three others, and I'll just quickly touch on them, be-
cause I think the Commerce Clause makes it so clearly within your
authority that the other three are simply backstops. But there are
three other significant sources of authority.

The second would be section 5 of the 14th amendment. The 14th
amendment bans gender discrimination, it bans bias. It bans bias,
of course, in its self-executing form only by State action. But sec-
tion 5 of the 14th amendment gives Congress the power to enforce
the 14th amendment through appropriate legislation. And the Su-
preme Court has construed Congress' power as going beyond the
self-executing aspects of section 1 in two ways. Congress can identi-
fy things that are substantively thought by Congress to violate sec-
tion 1 even if the courts haven't yet found them to violate section
1.

For example, Congress has outlawed literacy tests in voting be-
cause Congress believes, quite correctly, that literacy tests discrimi-
nate in a dreadful way, in a way that prevents people from enjoy-
ing their 14th amendment rights. But the Supreme Court has
never said that literacy tests violate section 1 and indeed has sug-
gested that they don't. But the Supreme Court has said that if Con-
gress wants to go beyond where the courts have gone under section
1, that is perfectly all right.



Second, in United States v. Guest back in 1966, six members of
the Court in two separate opinions said that if Congress wanted to
enforce the values of the 14th amendment against individuals, even
though section 1 by its self-executing aspects applied only to States,
that Congress could go beyond the State action aspect and enforce
the values of the 14th amendment against private individuals. So
to the extent that private individuals were preventing people from
enjoying the fruits of the 14th amendment, Congress could step in
and attempt to provide remedies. That is exactly what title III
does.

Senator SIMON. Mr. Chairman, could I interrupt the witness just
for one moment. Unfortunately, I'm going to have to leave. I appre-
ciate your being here and Professor Sunstein from my State being
here also.

Professor Sunstein suggests that title III should be amended to
clarify the connection between its provisions and the sources of
constitutional authority, and you outline roughly what you would
like to see. If I may give an assignment to a professor here, I would
like to see a specific draft that you might suggest, and I think the
chairman would be interested in that, too.

I apologize for interrupting and having to leave.
Mr. NEUBORNE. Not at all, Senator. I was looking forward to

seeing the same draft, so I think it would be very helpful.
I'll just say one other thing, and that is that the Privileges and

Immunities Clause also provides, I think, clear authority. The clos-
est case would be a case called United States v. Johnson. If women
can't really take advantage of their existing rights under law be-
cause they are afraid of being beaten, Congress it seems to me has
the power to help remove that threat so that they can take advan-
tage of their equal rights to enjoy existing law. Now, they have
rights under local public accommodation statutes; they have rights
under title VII; they have rights under the 14th amendment. To
the extent those rights are being denied because of their gender,
Congress has the power to step in and help them have equal privi-
leges and immunities of citizenship.

And finally, of course, there is the 13th amendment. As Senator
Biden quite accurately pointed out, the history of women is the his-
tory of slavery, it is the history of chattel slavery in Western civili-
zation. It is only in the last 150 years that we have emerged from
the notion of treating women as chattels, treating women as slaves.

One of the carryover aspects of that is the sense that women are
fair game for violence. And just as we recognize that there are
badges and incidents of Afro-American slavery, I think we should
recognize that there are badges and incidents of the chattel slavery
that women were subjected to and that under article II of the 13th
amendment, if Congress wished, it could act.

So under all four of those provisions, I think that title III is
clearly constitutional.

[Prepared statement of Burt Neuborne follows:]
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Mr. Chairman and members of the Subcommittee!

My name is Burt Neuborne. I have been a Professor of Taw at

New York University since 1974. From 1982-1986, I served as

National Legal Director of the American Civil Liberties union.

Since 1988, I have been a member of the New York City Commission

on Human Rights, the body vested with responsibility for

implementing New York City's Human Rights Law. I have spent much

of my career seeking to enforce the promises of libertyy and

equality that are enshrined in our laws, but all too often are

absent from our lives.

I am grateful for this opportunity to discuss Section 301

of the Violence Against Women Act of 1991, which establishes a

federal civil cause of action for damages and injunctive relief

on behalf of victims of violent gender-based assaults. The

obvious intent of the provision is to provide victims with a

federal remedy against gender-motivated violence that is

analogous to, but less cumbersome than, the remedies against

invidiously motivated violence provided by existing federal law.

Eg. 18 U.S.C. §§241, 242, 245: 42 U.S.C. §§1983, 1985(3).



Section 301 differs from analogous federal statutes that

have traditionally been invoked against racially motivated

violent assaults in two significant ways. First, Section 301

provides relief against violent gender motivated assaults carried

out by private individuals. Federal statutes like 18 U.S.C.

6§241 and 242 and §§1983 and 1985(3), dating from the post-Civil

War Reconstruction period, provide relief against certain private

"conspiracies" and unlawful actions by government officials, but

do not provide relief against individual actors. Section 301

builds on the model of 18 U.S.C. §245, enacted in 1975, to

provide relief against individuals. Since the bulk of violent

gender based assaults are perpetrated by individuals, the

expanded reach of Section 301 is critical.

Second, unlike existing federal statutes that have been

invoked against class based violence, Section 301 is not merely a

means to enforce rights established by other provisions of law.

The relationship between conduit remedial statutes, such as

§1985(3), and the rights-generating provisions they are intended

to enforce has generated enormous confusion. Section 301 avoids

that confusion by itself creating a federal right to be free from

gender motivated violent assault.

While I believe that Section 301 should have a criminal

counterpart that would make possible a federal law enforcement

response to gender-motivated violence and while I believe that

existing overly technical federal protections against racially

motivated violence should be similarly simplified, T fully
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support the effort to provide victims of gender-motivated

violence with an efficient and effective federal judicial remedy.

It is a shameful fact that millions of women in the United

States cannot fully enjoy the promise of equality contained in

the Equal Protection clause of the 14th Amendment and codified in

Title VII of the Civil Rights Act of 1964 because they are

forced to share their lives with the pervasive reality of gender-

motivated violence. In the hour that we speak with you this

morning, ten women will be raped and hundreds more assaulted or

threatened because of their gender. Current estimates are that

between one in three to one in ten women will be raped during

their lives. Women have been subject to gender-based violence for

so long and on such a scale in our society that we 1ave

difficulty perceiving the enormity of ite impact. Worse, because

gender-based violence has been a part of our societ- for so long,

it appears to many to be a inescapable aspect of life in a

complex society. It is long past time to recognize that gender-

motivated violence is devastating to a woman's attempt to enjoy

the equal privileges and immunities of citizenship and to deploy

the full power of Congress against it.

Congress, in enacting Title VII, sought to guaranty women an

equal opportunity to compete in the job market. But the reality

of pervasive gender based violence forces millions of women to

forego employment opportunities because of the dangers associated

with working at certain hours or certain locations. When women do

enter the workforce, their experience is often a nightmare of
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fear, especially when they are asked to work late or to travel

alone. Finally, victims of violent gender-based assault must

carry their pain into the workplace, where it creates unique

gender-based obstacles to maximum performance.

Similarly, the Constitution guarantees women equal access to

our public sidewalks, means of transportation and parks. But the

reality of pervasive gender-based violence excludes millions of

American women from our parks and our streets, especially after

dark. The freedom of movement and sense of physical security that

,any member of a civilized society should take for granted is

denied to millions of women in this country solely on the basis

of their gender.

It is, of course, the principal responsibility of state and

local government to protect victims against gender-based violent

assault. Unfortunately, a combination of resource scarcity and

enduring insensitivity to the scope of the problem have rendered

state and local responses to the problem of gender-motivated

violence hopelessly inadequate. One has only to count the number

of women murdered in the past year by subjects of outstanding

orders of "protection" issued by local courts to realize the

toothless quality of much state and local "protection".

In the past, when Congress has been confronted with settings

in which vulnerable segments of the population have been denied

the ability to enjoy equal access to the privileges and

immunities of life in a civilized society, Congress has provided

state and local governments with valuable reinforcement by

4
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forbidding invidiously motivated violence directed at the

vulnerable group. Given our past, racially motivated violence has

been the the principal target of Congress' remedial legislation.

It is now time to add victims of gender-based violence to the

category of federally protected persons.

At least four sources of Congressional power exist to extend

federal protection to the victims of gender-motivated violent

assaults. First, the destructive impact of pervasive gender-based

violence on the nation's labor market and on the performance of

fifty per cent of its workforce provides Congress with ample

authority to legislate under the Comerae Clause. Second, the

devastating effect of gender-based violence on the ability of

women to enjoy the values protected by Section 1 of the 14th

Amendment provides Congress with ample authority to legislate

under Section 5 of the 14th Amendment to prohibit private

interference with the enjoyment of Section 1 values. Third, the

destructive impact of gender-based violence on the ability of

women to enjoy the privileges and immunities of national

citizenship, including the right to enjoy the benefits of federal

and state statutory rights, provides congress with ample

authority to outlaw gender motivated violent assaults. Finally,

the physical subordination enforced by pervasive gender-based

violence is as much a badge and incident of slavery within the

meaning of the 13th Amendment as are despicable attempts to

consign racial minorities to inferior status. Both are subject to

a Congressional response.
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A. Gender-Based Violent Assault
and the commerce Clause

Women constitute 50* of the nation's labor force and 364 of

its business executives. As employers like Du Pont Corporation

have recognized, employees who have been the victim of gender-

based violent assaults suffer adverse physical and psychological

affects on the job. in pure economic terms, the sheer loe of

productivity attributable to violent gender-based assault in

staggering, to say nothing of the victim's personal pain.

Moreover, the economic loss caused by gender-based violence does

not stop with the actual victims. The dislocation of the nation's

labor force that is caused by tear of violent gendar-based

assault is enormoust women who do not enter or who leave the

labor force because of fear women whose choice of job is

dictated by fear, women whose performance on the job in affected

by fear.

Congress, in 1964, recognized that gender bias in the

workplace is a massive drain on the nation's productive capacity.

Accordingly, Congress, relying in part on its Commerce Clause

power, enacted Title VII, forbidding private employArn to

discriminate on the basis of gender. Section 301 in equally

supported by a need to eradicate the destructivA Affects of

gender bias from our economic system.

The modern conception of Congress' power under thA Commerce

Clause begins in liLRLv ..Lonf&aughin..9teel Car.", 301 11.S. 1

6
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(1937), when the Supreme Court upheld Congress' power to

regulate any activity exerting a "substantial economic effect" on

interstate oImerce. Zn United Statgs v. Darby, 312 U.S. 100

(1941), United States v. Wrightwood Dairy Co., 315 U.S. 110

(1942) and Vickard v. Fillburn, 317 U.S. 111 (1942), the court

made clear that "economic effect" as used in Jones A LauhLin

means the aggregate economic effect of the entire class of

regulated behavior, as opposed to the effect of the single

transaction before the Court.

In Hea lof Atlanta Motel. Inc. y. united States, 379 U.S.

241 (1964), the Supreme Court accepted Congress' finding that

racial discrimination in access to public accommodations affected

interstate commerce in the aggregate and upheld the application

of Title It to intra-state, as well as inter-state, travellers.

Similarly, in latzenbaah y. McClung, 379 U.s. 294 (1964), the

Court upheld the application of Title II to a local lunch stand

because the aggregate economic impact of the class of regulated

transactions affected interstate commerce. In Maryland v. Wirtz,

392 U.S, 163 (1968), the Court applied the aggregate economic

effects test once again to uphold the application of minimum wage

standards to local governments. Finally, in Perez v. United

Stes, 402 U.S. 146 (1971), the Court upheld the application of

federal racketeering laws to intra-state loan sharking because

the aggregate economic effect of loan sharking affected

interstate commerce.

Since it is clear that the aggregate economic effect of
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gender-based violent assault exacts a terrible toll on our

economic lives, with invaluable effects on the flow of interstate

commerce, Congress is empowered to legislate against the practice

without a showing that aIh assault itself affects commerce.

B. Section 5 of the 14th Amendment
and Gender-Based Violence

Section I of the 14th Amendment forbids gender bias. Reed X,

Bta], 404 U.S. 71 (1971). Section 5 of the 14th Amendment

empowers Congress "to enforce, by appropriate legislation, the

provisions of this Article."#

Since the self-executing provisions of Section 1 of the 14th

Amendment apply only against "state action", cintroveray has

arisen over whether Congress may legislate under Section 5

against private conduct that interferes with the enjoyment of

Values protected against state interference by Section 1.

Despite 19th century support for the proposition that

Congress' power under Section 5 is restricted to settings already

reached by the self-executing provisions of Section 1, the modern

Supreme Court has explicitly ruled that Congress' power under

Section 5 exceeds the self-executing reach of Section I in two

significant ways.

First, the Supreme Court has ruled that Congress may outlaw

substantive practices that it deems violative of Section 1

regardless of whether the courts have reached a Aimilar

conclusion. Thus, in KatzenbaJoah .Jorgan, 384 U.S. 641 (1966),

8
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the Court upheld a Congressional ban on literacy tests for voting

as a valid exercise of Section 5 power despite a Supreme Court

decision upholding the use of literacy tots under section 1.

Lassiter v. Northaunton County ad. of aleotions, 360 U.S. 45

(1959). See also Oreaon v. Mitchell, 400 U.S. 112 (1970); UXQC* .

ffy.Dinu, 460 U.S. 226 (1983). In South Carolina v. Katzenbaah,

383 U.S. 301 (1966), the Court took a similarly broad view of

Congress' power under the enforcement clause of the 15th

Amendment, upholding the Voting Rights Act of 1965 despite the

absence of a judioially recognized violation of section I of the

15th Amendment. Compare City of Mobile v. Bo03AM, 446 U.S. 55

(1980) with Thornbura v. Ginglse, 478 U.S. 30 (1986).

Zven more importantly in the context of section 301, six

members of the Supreme Court have explicitly approved the use of

Section 5 of the 14th Amendment to enact legislation outlawing

private interference with the enjoyment of equality values

protected by Section 1, United States v. auest, 383 U.S. 745

(1966). See also griffin v., Brakenrida, 403 U.S. 8 (1971)1

District of Columbia v. Carte, 409 U.S. 415 (1973).

QUaa and enr upheld federal criminal and civil

statutes based on Section 5 of the 14th Amendment aimed at

racially motivated violent assaults on Afro-Americans. Similar

power exists to outlaw gender-motivated violent assaults that

make it impossible for women to enjoy values protected against

state interference by Section 1.

In United Brotherhood of Carenters.Jo.inors v. Scogt, 463
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U.S. 625 (1983), the Court ruled that 42 U.S.C. 11985(3) does not

provide a remedy for purely private conspiracies to deprive

individuals of First Amendment rights because the First

Amendment does not protect individuals against private action.

Section 301, however, differs fundamentally from 11965(3). Unlike

11985(3), which was intended to operate solely as a conduit for

substantive rights created elsewhere, Great American savings &

Loan Assln. v. Novotnv, 442 U.S. 366 (1979), feotion 301(b) is

carefully designed to itself create a federal statutory right to

be free from gender-motivated assault. As the Court noted in

In;lt, if 11965(3) had itself created the rights In question,

either pursuant to the Commerce Clause or Section 5 of the 14th

Amendment, instead of operating as a mere conduit for rights

created elsewhere, Congress would have been clearly empowered to

act against private violence. Thus, the Scott Court was careful

to reaffirm cases'like Griflin v. Breokenridga recognizing a

11985(3) claim against private action in derogation of rights

protected by the 13th Amendment and the privileges and immunities

Olause. Since Section 301(b) explicitly creates rights against

private persons, it is unaffected by 5iggl;.

C. The Privileges and Immunities
Clause and Gender-Based Violence

Congress possesses unquestioned power to provide remedies

for private interference with rights protected by the privileges

and immunities clause. Eq. L&.parte Yarbrouah, 110 U.R. 61

10
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(184)1 LoWa V. United States, 144 U.8. 263 (1892). Although the

full scope of the privileges and immunities clause remains

undeveloped, at a minimum, it protects the right to travel and the

equal right to enjoy the benefits of federal and state statutory

law.

When racially motivated violence threatened to deny victims

the ability to travel freely or the equal ability to enjoy

statutory rights based in state or federal law, the Supreme Court

upheld Congressional sanctions - both civil and criminal -

against the racially motivated violence. Similar power exists to

enact Congressional sanctions against gender-motivated violence

that prevents women from travelling freely and from enjoying

statutory rights under both federal and state law.

In united ate. s M. 3ohnson, 390 U.,S 563 (1968), for

example, the Court upheld the federal criminal conviction of

private persons for a violent assault aimed at depriving racial

minorities of the enjoyment of equal access to places of public

accommodation under Title ZZ. in United StateM V. auest, 383 U.S.

745 (1966), the Court upheld a federal criminal sanction against

violent private conduct aimed at depriving racial minorities of

the ability to travel freely. In Griffin V. BrakanridgA, 403

U.8. 08 (1971), the Court upheld a federal civil remedy for

violent private conduct aimed at depriving racial minoritieA of

the right to travel and the right to vote under state law.

Gender-motivated violence deprives women of the ability to

travel freely: the ability to enjoy the benefit of federal
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statutory rights conferred by Title VII and the ability to enjoy

the benefit of numerous rights conferred by state law. Since

JohnI t 0iLUUL and friffin establish clear Congressional power to

protect victims from racially motivated violence aimed at

interfering with the right to travel, the right to enjoy federal

statutory benefits under Title XX and the right to enjoy

benefits based in state law, similar power exists to protect the

identical rights against destruction by gender-motivated

violence.

D. The 13th Amendment and
Gender-Based Violence

Gender-motivated violence is a crude form of physical

subordination that tracks the badges and incidents of slavery and

involuntary servitude. The Supreme Court has recognized that

Congress has the power under Section 2 of the 13th Amendment to

identify the badges and incidents of involuntary servitude and to

outlaw them. Mg. Jones v. hlfrad H. Meyer, 392 U.S. 409

(1960)(racial discrimination in sale of housing)i Ill y.L.

Little Munting Park. Tneo, 396 U.S. 229 (1969)(racial

discrimination in access to amusement park): Tillman v. Wheaton-

Haven Recreation Aea#", 410 U.S, 431 (1973)(racial discrimination

in acOes to communituy swimminq pool): Runyon v. McCrarv, 427

U.S. 160 (1976)(racial discrimination in admission to private

school) Griffin v. reookanrI g, 403 U.S. 88 (1971)(racially

motivated assault a badge or incident of slavery).

12
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Although the core of 13th Amendment protection is the

liberation of Afro-American slaves from bondage, the Court has

reooqnisxd that 13th Amendment based legislation protects whites

as well as blacks from racial discrimination. McDonald v. Santa

Fe Trail Tranan. Co., 427 U.s 273 (1976). Since the Court has

recognized Congress' power to legislate on behalf of whites under

Section 2 of the 13th Amendment, no principled basis exists to

deny Congress a similar power on behalf of woman. To the extent

pervasive gender-based violence is denying women an equal status

in society, it is precisely analogous to the badges and incidents

of Afro-American slavery swept away by Congress and the courts in

the cases following Jones v. Mayer.

Whether it is viewed s an attempt to eliminate the

extraordinary economic oos of gender-based violence an attempt

to reinforce the values of equality protected by the 14th

Amendment an attempt to assure respect for the privileges and

imunities of national citizenshipp or an effort to apply the

moral imperative of the 13th Amendment to the victims of gender-

based violence, Section 301 of the Violence Against Women Act of

1991 is, in my opinion, within the power of Congress.



108

The CHAIRMAN. Thank you.
Before we go to you, Cass, I want to recess just for 1 minute. I

have a long-dstance phone call I must take, and since there is no
other Senator here, we'll recess for Just a moment.

[Short recess.)
The CHAIRMAN. Thank you. I apologize for the interruption.

STATEMENT OF CASS R. SUNSTEIN
Mr. SUNSTEIN. Thank you, Mr. Chairman.
I am grateful to be here to discuss the constitutional questions. I

won't say anything about the issues of policy that are raised by S.
15. I'll discuss only the question of constitutional authority, espe-
cially because the Justice Department has cast doubt on the consti-
tutionality of the civil rights provision.

The constitutional provisions here fortunately are pretty
straightforward, and I'll try to keep the analysis simple and
common sensical rather than technical.

The first head of congressional authority is the Commerce
Clause, and the congressional power under the Commerce Clause is
very broad. There are two guiding principles that emerge from the
post-1930 cases. The first is Congress need only have a rational
basis for its decision, So the court is very deferential to Congress
here. The court doesn't revisit the legislative judgment anew; it
Just makes sure that it is rational.

The CHAIRMAN, You and I both know what that means, but I
think it is useful for you to explain "rational basis."

Mr. SUNSTEIN. I can give you a little explanation from a com-
ment made by the Chief Justice during an oral argument when a
litigant was arguing that there was no rational basis for congres-
sional enactment. Justice Rehnquist asked, "Are you saying, Coun-
sel, that the Senators who voted for that bill belong in the loony
bin?"

The CHAIRMAN. I'm afraid the public r.-ight answer overwhelm-
ingly that that is true. Maybe you could give us another example.
(Laughter.]

Mr. SUNSTEIN. What the rational basis test means is that if some-
one who is basically sound of mind could support the view in ques-
tion, then the court will defer. So the rational basis test means it
has to be minimally reasonable. It doesn't have to be even close to
being correct. And the rational basis test is the appropriate test
under the Commerce Clause.

The second principle is the so-called cumulative effect principle,
which says Congress can reach a class of examples even though lots
of things in that class don't themselves affect interstate commerce.
So even if there are a lot of acts of sexual violence each individual
aspect of which doesn't affect interstate commerce, if the class of
sexual violence does affect interstate commerce then there is a cu-
mulative effect, which is sufficient under the Commerce Clause.

Now let's take together the rational basis test with this cumula-
tive effect principle and see how it works here. I think there are
two ways in which Congress could rationally find an effect on
interstate commerce. The first has to do with your comments ini-
tially, Senator Biden, when the hearing began, which is the deter-
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rent effect of sexual violence on women's participation in interstate
commerce. This is precisely the rationale on which the Supreme
Court upheld the antidiscrimination law of 1964, and the basic idea
is that women's participation in the workplace and other commer-
cial enterprises affecting interstate business is adversely affected
by sexual violence. And there is no doubt that that is a reasonable
finding.

The second principle would be that there are losses to interstate
commerce not by virtue of the deterrent effect but by virtue of
sexual violence when It occurs. Sexual violence takes a toll on
interstate commerce, and there is a lot of evidence to that effect.

So these two basic, simple ideas-there is the deterrent effect on
entering interstate commerce, and there are losses to interstate
commerce-amply support congressional authority here.

Now I do suggest that S. 15 should be amended to make this
clear. here is nothing in title III that refers to commerce at all,
which I believe is a mistake, because the court likes to see findings
both in the statute and the history. So I suggest a reference to the
deterrent effect on entering into interstate commerce and the
losses to interstate commerce. It wouldn't be a substantive change;
it would be a very simple amendment which would tighten the link
to congressional power.

The second source of congressional authority here is section 5 of
the 14th amendment, and here it is important to recognize that the
only really new thing in the Constitution, the only really new
thing that came in the 14th amendment, were the words 'equal
protection of the laws".

The core meaning of "equal protection of the laws" in its histori-
cal understanding was that black people get to be protected by the
law just like white people. There should be equal protection of
black people just like white people. That is the only new right, fun-
damentally new right, in the 14th amendment. Now, Congress has
the power to enforce the 14th amendment, including the equal pro-
tection principle.

At a minimum, every Supreme Court Justice seems to think Con-
gress has the power under section 5 to provide remedies for viola-
tions of the equal protection principle. Now, in your statement,
Senator Biden, and in many of the statements of the other mem-
bers of the committee, there is a suggestion of discrimination and
bias in our existing criminal justice system which violates the
equal protection of the laws by ensuring that women aren't provid-
ed with the sorts of remedies because of biases and discrimination.
Now, I think under the Supreme Court's current conception of
what equal protection requires, that form of bias is impermissible,
and Congress can provide remedies for it.

The basic idea is exceedingly simple. It is that the criminal jus-
tice system is not providing equal protection of the laws to women,
in the classic sense, because there Is discrimination against women
in the form of biases. Now, that suggests that what the law is pro-
viding a remedy for is existing violations of equal protection of the
laws.

I think the advantage of this approach to title III is that under
this approach we need not ask the hard question raised by the Jus-
tice Department, whether Congress can reach purely private
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action. The real remedy is against biases in the existing criminal
justice system, which of course is State action-indeed, much more
State action than the Supreme Court's analogous cases.

Also, one could say that to provide a Federal remedy against
people who commit acts of gender violence responds very well to
the existing bias in the existing criminal justice system.

Now, the problem with this is that it would also require a very
slight amendment which would suggest that here we are not talk-
ing only or fundamentally about violations of the rights and privi.
leges of citizens of the United States-a very complicated ques-
tion-but we are talking fundamentally about discrimination in
the criminal justice system, denial of equal protection of the laws,
something which isn't referred to explicitly in title III and could be
very simply.

So my suggestion is two minor amendments to specify the source
of congressional power and the target of this bill.

All of this makes me suggest-and this is the summary-that
with very minor amendments, the constitutional objections to the
bill are quite weak; that we are talking here about something that
is in the core of the Equal Protection Clause as it was originally
understood, and that the Justice Department's concerns about fed-
eralism are misplaced because the 14th amendment is designed to
create Federal power to respond to this form of Inequality and be-
cause the post-World War 11 allocation of authority between the
Federal Government and the States is perfectly in line with S. 15.

Thank you.
[The prepared statement of Mr. Sunstein follows:]
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Statement of Professor Cass R. Sunstein

UniveEsity of Chicago

Mr. Chairman and Members of the Subcommittee:

I am grateful to have the opportunity to appear before you

today to discuss the constitutional issues associated with S. 15,

the "Violence Against Women Act of 1991." I will deal only with

the questions of congressional power that are raised by S. 15. In

brief, I believe that S. 15 is constitutional, but that certain

amendments to Title III would be desirable to connect its

provisions more closely to the relevant sources of congressional

power. I will not discuss issues of policy.

I. In General

My conclusions are as follows. The key constitutional

provisions grant Congress the authority to "provide for the . . .

general Welfare of the United State3," U.S. Costt, Art. 1,

section 8, cl. 1; to "regulate Commerce with foreign Nations, and

among the several States, and with the Indian tribes," Art. I,

section 8, cl. 3; "to enforce, by appropriate legislation, the

provisions of" the fourteenth amendment, Amendment XIV, section

5; and to "make all Laws which shall be necessary and proper for

carrying into Execution the foregoing Powers, and all other

Powers vested by this Constitution in the Government of the
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United Status, or in any Department or Officer thereof," Article

1, section 8, cl. 18.

Under these provisions, Congress unquestionably has the

power to spend money, as S. 15 provides, for various federal

purposes; to provide grants, as S. 15 does, to state and local

governments for the purpose of reducing violence against women;

to protect, against the effects of a multistate system, orders

issued by courts of one state to protect women against violence;

and to set out rules of evidence designed to ensure fairness in

the administration of the criminal justice system. For this

reason, Titles I, II, IV, and V raise no serious legal question.

If Congress has made the appropriate findings and heard the

appropriate evidence, Title III -- which creates a federal cause

of action for those subject to "crimes of violence motivated by

the victim's gender" -- is also, in all probability,

constitutional under both the commerce clause and section 5 of

the fourteenth amendment. I do suggest, however, that Title III

should be amended to clarify the connection between its

provisions and the sources of constitutional authority.

In particular, Title III might include provisions that (a)

make clear the effects of gender crimes on interstate commerce

and (b) emphasize the existence of current bias or discrimination

in the criminal justice system -- bias or discrimination that,

Congress believes, in many cases deprives women subject to

violent crime of the equal protection of the laws. The

legislative history, including the committee report, should also

reveal attention to these considerations. With the appropriate
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findings, and with the appropriate factual record, Title III

should raise no serious constitutional objection.

II. Titles I, 11, IV, and V

Titles I, II, IV, and V are plainly authorized by the

Constitution. I offer a brief discussion.

A. Federal expenditures for federal purposes are plainly

within congressional power. Many provisions of S. 15 simply

create programs and authorize expenditures for federal purposes.

Subtitle D of Title I creates a National Commission on Violent

Crime Against Women. Subtitle E of Title II requires the

Secretary of Education to educate young people about domestic

violence. Subtitle B of Title V provides for education and

training programs for federal judges and court personnel.

These provisions raise no serious question. Congress has the

power to make law and to "provide for the common Defence and

general Welfare of the United States." The power to establish and

fund commissions is of course ancillary to the power to make law.

The power to provide funds to executive and judicial officials is

incidental to the power to create lower courts and to create

executive offices to carry out national responsibilities. See

generally Buckley v. Valeo, 424 U.S. 1 (1976).

Subtitle F of Title II requires the Postmaster General to

issue regulations to secure the confidentiality of the addresses

of an abused person. Because Congress has the power to "establish

Post Offices," Art. 1, section 8, cl. 7, there can be no doubt
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that it has the authority to engage in regulatory activity of

this sort. See, e.g., Hamling v. United States, 418 U.S. 87

(1974); Badders v. U.S., 240 U.S. 391 (1916); In re Rapier, 143

U.S. 110 (1892).

B. Federal grants to state and local government are

authorized by the Spending Clause. Much of S. 15 consists of

conditional federal grants. With respect to Title I: Subtitle B

grants money to state and local governments, and to Indian

tribes, to combat violent crimes against women. Subtitle C grants

money to prevent crime in urban transportation and in public

parks. Subtitle F grants money for education and prevention of

sexual assaults. With respect to Title II: Subtitle B provides

grants to encourage states and localities to treat spousal

violence as a serious violation of the criminal law. Subtitle C

appropriates money to fund shelters for victims of domestic

violence. Subtitle D provides grants for public information

campaigns, shelter assistance, and related purposes.

Title IV generally provides grants for campus rape education

and prevention. It also requires reporting of the relevant

actitivies and of the levels of criminal offenses on campus. In

the relevant programs, the school must disclose to the victim of

sexual assault the outcome of any investigation. Title V creates

grants to develop programs to be used by states on rape, sexual

assault, and domestic violence.

There is no doubt that these programs are constitutional

under the spending clause ("The Congress shall have Power To .

. provide for the common Defence and general Welfare of the
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United States"), taken in conjunction with the necessary and

proper clause. Programs of cooperative federalism -- in which the

national government grants money, but with strings attached --

are extremely well-established. See South Dakota v. Dole, 483

U.S. 203 (1987); Pennhurst State School & Hosp. v. Halderman, 451

U.S. 1 (1981); Steward Machine Co. v. Davis, 301 U.S. 548 (1937).

If Congress attached an arguably unconstitutional condition

to a grant, there would of course be room for constitutional

doubt. But none of these programs raises these concerns.*

C. New evidentiary rules are authorized by Article III.

Subtitle E creates new evidentiary rules in cases of violence

against women. Congress unquestionably has the power to create

such rules under its power to create lower federal courts,

together with the necessary and proper clause. If this provision

raised serious questions, the Federal Rules of Civil Procedure

and the Federal Rules of Evidence would do so as well; there is

ample authority to the contrary. See, e.g., Hanna v. Plumer, 380

U.S. 460, 472 (1965) ("For the constitutional provision for a

federal court system [augmented by the Necessary and Proper

Clause] carries with it congressional power to make rules

governing the practice and pleading in those courts, which in

turn includes a power to regulate matters which, though falling

within the uncertain area between substance and procedure, are

rationally capable of classification as either."); In Re Air

*The fact that universities must disclose the outcomes of
proceedings to victims does not violate rights of assailants or
of universities.
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Crash Disaster Near Chicago, 701 F.2d 1189, 1193 (7th Cir. 1983);

Flaminio v. Honda Motor Co., 733 F.2d 463, 470 (7th Cir. 1984).

D. Congressional protection against interstate sexual

violence falls within the commerce clause, and the full faith and

credit clause Justifies congressional protection of state

"protective orders." Title II makes it a crime for someone to

travel across state lines to injure a spouse or intimate partner.

It also creates a federal penalty for the violation of a

protective order in states other than those in which the order

was issued, and allows restitution in such cases. Finally, it

grants full faith and credit in all states to protection orders

issued in any state.

All of these provisions are plainly permissible. Congress'

power over interstate commerce of course allows it to regulate

interstate crimes. See Perez v. United States, 402 U.S. 146

(1971). The latter two provisions of Title III are authorized by

the full faith and credit clause (Article IV, section 1),

together with the necessary and proper clause. These two

provisions are designed to protect orders in one state against

the possible threats to them that are posed by the existence of a

federal system. They therefore fall well within congressional

power.

III. Title III

Title III of S. 15 creates a cause of action for anyone who

has been subject to "crimes of violence motivated by the victim's
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gender." It allows the victim to sue for (among other things)

compensatory and punitive damages. With the appropriate record

and findings, this provision is in all likelihood constitutional

under both the commerce clause and section five of the fourteenth

amendment. It would, however, be highly desirable to amend S. 15

in certain respects, in order to make clearer the connection

between Title III and Congress' enumerated powers. I outline some

possibilities below.

A. The commerce clause. (1) Background. In a series of

cases, the Supreme Court has held that the commerce power is

exceptionally broad, allowing Congress to reach seemingly local

activity. In Wickard v. Filburn, 317 U.S. 111 (1942), for

example, the Court upheld the wheat quotas in the Agricultural

Adjustment Act, as applied to a dairy farm that appeared to

produce wheat merely for consumption on the farm itself. The

Court said that the consumption of purely home-grown wheat could

be regulated nationally: "It can hardly be denied that a factor

of such volume and variability as home-consumed wheat would have

a substantial influence on price and market conditions. This may

arise because being in marketable condition such wheat overhangs

the market . . . . But if we assume that it is never marketed, it

supplies a need of the man who grew it. . . .e Id. at 128. Purely

local activity could thus be regulated because of its "effect" on

interstate commerce. Importantly, the Court said that the

cumulative effect ,)f a number of purely local activities could be

sufficient to find the necessary "effect." Such a cumulative

effect was all that was required.
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Along similar lines is Perez v. United States, 402 U.S. 146

(1971). There the Court upheld a prohibition on loan-sharking

enforced by threats of violence, as applied to acts committed

wholely intrastate, and without proof of interstate movement, use

of interstate facilities, or interstate effects. The Court said

that loan sharking "in its national setting" is a method used by

"interstate organized crime," and that so long as the broad class

of activities has interstate effects, there was no need for proof

"that the particular intrastate activity against which a sanction

was laid had an effect on commerce." According to the Court,

"where the class of activities is regulated and that class is

within the reach of federal power, the courts have no power 'to

excise, as trivial, individual instances' of the class" (emphasis

in original; citation omitted). Id. at 154. See also United

States v. Darby, 312 U.S. 100, 121 (1941) (allowing regulation

"when the means chosen, although not themselves within the

granted power, were nevertheless deemed appropriate aids to the

accomplishment of some purpose within an admitted power of the

national government.").

Finally, consider Katzenbach v. McClung, 379 U.S. 294

(1964). There the Court upheld the application of the Civil

Rights Act of 1964 to Ollie's Barbecue, a family-owned restaurant

in Birmingham, Alabama. The Court emphasized evidence before

Congress that discrimination on the basis of race discouraged

interstate travel, and therefore had consequences for interstate

commerce. Congress could reasonably find that "established

restaurants . . . sold less interstate goods because of the
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discrimination, that interstate travel was obstructed directly by

it, that business in general suffered and that many new

businesses refrained from establishing there as a result." Id. at

300. The Court said that such evidence suggested that all

restaurants could be regulated, even if particular restaurants

had little connection to interstate commerce. If "the

legislators, in light of the facts and testimony before them,

have a rational basis for finding a chosen regulatory scheme

necessary to the protection of commerce, our investigation is at

an end." Id at 304-04.

Other cases reiterate this "rational basis" standard. See,

e.g., Hodel v. Virginia Surface Mining Assn., 452 U.S. 264

(1981); Hodel v. Indiana, 452 U.S. 314 (1981); Katzenbach v.

McClung, 379 U.S. at 303-04; Heart of Atlanta Motel, Inc. v.

United States, 379 U.S. 241, 258, 262 (1964). In Hodel v.

Indiana, the Court described the basic test in this way: "A court

may invalidate legislation enacted under the Commerce Clause only

if it is clear that there is no rational basis for a

congressional finding that the regulated activity affects

interstate commerce, or that there is no reasonable connection

between the regulatory means selected and the asserted ends." 452

U.S. at 323-24.

(2) Title III and the commerce clause. These cases suggest

three basic principles that bear on Title III. First, the

standard of review is highly deferential; Congress need only have

a "rational basis" for its decision. Second, Congress can reach

activity that by itself does not affect interstate commerce, so
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long as it is part of a class of activities having a cumulative

effect on interstate commerce. Third, Congress can reach activity

that by itself is trivial or without interstate effects.

With appropriate evidence and findings,* S. 15 should fit

comfortably under the rationale of these cases. Congress could

reasonably find, for example, that the existence of sex-related

violence "overhangs the market," in the sense that it discourages

women from working in jobs and travelling to places in which sex-

related violence occurs. Such violence might well lead women to

keep to the home or to stay out of certain places -- including

workplaces and other institutions engaged in interstate commerce

-- altogether, and thus to disrupt the interstate production of

goods and services. This was precisely the rationale on which the

Court relied in upholding the 1964 Civil Rights Act with respect

to race (and, presumably, sex as well). Indeed, it is probably

more plausible to say that sex-related violence, as a class,

affects interstate commerce than it is to say that nonviolent

sex-related acts of discrimination, as a class, affect interstate

commerce -- and under Heart of Atlanta Motel, broad congressional

power can be found under the latter rationale.

In addition, Congress might reasonably find that sex-related

violence affects interstate commerce not simply by deterring

women from engaging in certain interstate commercial activities,

but also by producing large losses in interstate productivity

*1 do not, however, take a position on whether the relevant
evidence justifies the necessary findings, and my subsequent
references to wnat Congress might "reasonably find" are based on
the assumption that the record in fact justifies that conclusion.



117

after the violent acts have occurred. The facts before the

Committee -- emphasizing enormous levels of sex-related violence,

and the recent increase in that form of criminality -- could

reasonably justify the conclusion that the interstate market is

adversely affected. The adverse effects might include a decrease

in goods and services, diminished employee productivity,

increased medical costs, and decreases in both the supply of and

demand for interstate products. Compare Heart of Atlanta Motel,

supra. For all of these purposes, it is irrelevant that Isolated

acts of sex-related violence do not have such effects. The

cumulative effect principle would be entirely sufficient.

I believe that under this rationale, Title III would and

should be found within congressional power.* It would, however,

be extremely valuable to ensure that the text of the statute and

its history include the necessary findings and the evidence on

which they are based. I recommend that section 301(a) be amended

to include two additional subsections briefly referring to the

findings described in the previous two paragraphs of this

statement.

b. Section 5. (1) Background. The equal protection clause of

the fourteenth amendment was the only provision of that amendment

that was entirely new to the American Constitution. Its basic

motivating force was to ensure that the system of criminal

*This view would not mean that Congress has the general
power to enact a federal criminal code. It depends on specific
congressional conclusions about the interstate effects of sex-
related violence -- just as in Perez, Heart of Atlanta Motel,
Darby, and many other cases.
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justice would protect blacks as well as whites from criminal

violence (public and private). Thus the background to the clause

prominently included the concern that in the aftermath of

slavery, the states were not protecting blacks against acts of

violence as well as they were protecting whites. In its core

meaning, the equal "protection" of the laws was designed to

ensure that the criminal justice system would protect black

people, no less than whites, against crimes. See generally

Fairman, Reconstruction and Reunion, 1864-1888, Part 1 (1971);

Fairman, Does the Fourteenth Amendment Incorporate the Bill of

Rights?, 2 Stan. L. Rev. 5 (1949)1 Frank & Monro, The Original

Understanding of "Equal Protection of the Laws," 1972 Wash. 'U.

L.Q. 421. Section 5 of the fourteenth amendment unquestionably

gives Congress power to respond to this situation. Indeed, that

was one of its core purposes.

With respect to Congress' precise power under section 5,

however, the law is somewhat unsettled. In an early case, the

Supreme Court suggested that under section 5, Congress could

actually conclude that a practice violated the fourteenth

amendment even if the Court disagreed; and having so concluded,

Congress could prohibit that practice. On this "substantive"

view, Congress can actually define the content of the equal

protection clause. Katzenbach v. Morgan, 384 U.S. 641 (1966). In

Katzenbach, the Court upheld a statute barring states from

denying the right to vote to people who had at least a sixth

grade education, on the theory that Congress could conclude that

the denial "constituted an invidious discrimination in violation



119

of the Equal Protection Clause." Id. at 656. The majority of the

Court has not accepted this broad, substantive view of

congressional power in any subsequent case. It would therefore be

unwise to attempt to rely on the substantive view to defend S.

15.

A much more modest and generally accepted view, also set out

in Katzenbach, says that section 5 allows Congress to provide

remedies for what are, uncontroversially, violations of the

fourteenth amendment. These remedies may be quite broad and

prophylactic, in the sense that in the process of reaching

constitutional violations, Congress can also reach practices that

do not violate the Constitution. See City of Rome v. United

States, 446 U.S. 156 (1980)1 cf. South Carolina v. Katzenbach,

383 U.S. 301 (1966) (similar reasoning under fifteenth

amendment).

In City of Rome, for example, the Court used this rationale

to uphold the Voting Rights Act prohibition on racially

discriminatory effects in voting systems -- even though such

effects do not violate the Constitution unless accompanied by a

discriminatory intent. The Court said: "Congress could rationally

have concluded that, because electoral changes by jurisdictions

with a demonstrable history of intentional racial discrimination

in voting create the risk of purposeful discrimination, it was

proper to prohibit changes that have a discriminatory impact."

446 U.S> at 177. Here, as under the commerce clause, the Court

has applied highly deferential rational basis review. Moreover,

it has allowed Congress to reach activities that by themselves do
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not raise constitutional concerns so long as those activities are

part of a class of activities within congressional authority.

(2) S. 15 and section 5. The Court has made it very clear

that state laws and practices that discriminate on the basis of

sex will be scrutinized closely under the equal protection

clause. See, e.g., Craig v. Boren, 429 U.S. 190 (1976);

Mississippi University for Women v. Hogan, 458 U.S. 718 (1982).

If the criminal justice system discriminated against women, it

would be violating the equal protection clause. Moreover, one

form of impermissible discrimination could be a refusal to treat

violence against women as seriously as other forms of violent

crime, or as violence against men. See Yick Wo v. Hopkins, 118

U.S. 356 (discriminatory enforcement of the law violates the

equal protection clause); McCleskey v. Kemp, 481 U.S. 279 (1987)

(refusing to find discriminatory purpose in the existence of

capital punishment simply because of statistical evidence, but

acknowledging that if a discriminatory purpose were present, the

process would violate the equal protection clause).

As McCleskey makes clear, courts are ill-equipped to remedy

systemic discrimination in the criminal justice system. Indeed,

the McCleskey Court expressly invited a legislative response to

any such discrimination: "McCleskey's arguments are best

presented to the legislative bodies." 481 U.S. at 319.

A congressional finding of an equal protection violation

here could take one of two forms. Under the more controversial

"substantive" reading, Congress could simply say that it has

reached its own independent conclusion that existing criminal
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justice systems deny the equal protection of the laws to women

because they deal inadequately with sexual violence against

women. Under the much less controversial "remedial" reading,

Congress could say that it is seeking to remedy what would

clearly be a constitutional violation under the Supreme Court's

own decisions. Such a violation consists of bias or

discrimination in the administration of the criminal justice

system -- in the form of a refusal to deal adequately with crimes

against women, in part because the victims in the relevant cases

are women.

On this second view, S. 15 is quite similar to the

provisions of the Voting Rights Act upheld in South Carolina v.

Katzenbach and City of Rome v. United States. In both of these

cases, it was irrelevant that not every instance of prohibited

conduct violated the equal protection clause. In both of these

cases, the Court allowed Congress to invalidate a practice that

the Court would not itself strike down. In both cases, the Court

relied heavily on extensive factual documentation of widespread,

systemic discrimination. In both cases, the Court allowed

Congress to paint with a broad brush, that is, to reach

situations that might not, in their particulars, violate the

Constitution, in the interest of creating a prophylactic against

situations that do violate the Constitution.

This argument on behalf of S. 15 appears to fall well within

the precedents, and indeed it seems clearly correct. It does

suggest, however, that Title III should be rewritten to emphasize

legislative findings of equal protection violations, instead of
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or as well as violations of the privileges and immunities

clause.* I would suggest that section 301(a)(3) be rewritten

along these lines, and that at the very least, a new section (c)

be added after the current section (b) to make this crystal

clear.

Notably, this argument would make it altogether unnecessary

to ask the complex, controversial, and unresolved question

whether section 5 of the fourteenth amendment allows Congress to

reach purely private action. On the argument outlined above,

Congress is responding to an equal protection problem in the

administration of state and local law by state and local

governmental authorities. It is not responding to private acts at

all -- no more than the equal protection clause itself does so by

requiring states to protect blacks as well as whites from private

*In its current version, S. 15 refers to rights, privileges,
and immunities. See 301(b). The purpose of this provision is not
entirely clear. Insofar as it is referring to the privileges and
immunities clause of article IV, section 2, it is referring to a
provision that has nothing to do with- sex discrimination. Insofar
as it is referring to the privileges and immunities protected by
the fourteenth amendment, it is referring to a relatively narrow
category of rights, as held in The Slaughter-House Cases, 83 U.S.
36 (1873) (referring to expressly guaranteed national rights, to
right to use navigable waters to the United States, the right of
free access to seaports, and the right to come to seat of
government to assert claims upon it). The relationship between
section 5 of the fourteenth amendment and the privileges and
immunities clause raises large and difficult questions. Insofar
as it is building on 42 U.S.C. 1983 as a precedent, that statute
is fundamentally different, since it creates a cause of action
for (a) violations of existing federal constitutional rights and
(b) violations of existing federal statutory rights. Unless
Congress can point to some other source of constitutional
authority to add "gender crim"- to\(a) and (b) -- and I believe
that it does -- section 1983 seems to be an inadequate precedent.
The intended function of section 301(b) is therefore most
obscure.
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violence. Thus it is entirely unnecessary to decide the question

unanswered by United States v. Guest, 383 U.S. 745 (1966),

whether Congress may reach purely private action, or purely

private acts of violence. The target of S. 15 is the

administration of the system of criminal justice, as applied to

sex-related violence. Indeed, S. 15 is far easier than Guest, (a)

because it is aimed at state criminal justice systems and not

private people at all, and (b) because to the extent that it is

aimed at both of these, there is far clearer state involvement

here than in Guest itself, which found sufficient involvement

solely on the basis of false private reports of criminal activity

that had been given to police officers.

IV. Conclusion

Almost all of S. 15, as currently drafted, falls easily

within constitutional authority. Moreover, the idea that Congress

can ensure that no group is because of its group status subject

to particular forms of violence, and that there is equality in

the administration of the criminal justice system, fits most

comfortably with the words and history of the fourteenth

amendment, and with the post-Civil War allocation of authority

between the nat-oirrgovernment and the states.

Title III raises somewhat more subtle issues, but I believe

*To this extent, the federalism concerns -- expressed about
a predecessor to this bill in the letter of October 9, 1990, from
the U.S. Department of Justice to this Committee -- seem
misplaced.
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that with the appropriate text, findings, evidence, and

legislation history, it too would raise no serious constitutional

doubt, and would be upheld under both the commerce clause and

section 5 of the fourteenth amendment. I have outlined several

possible amendments designed to accomplish that end.

I would be happy to respond to any questions that you may

have.
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The CHAIRMAN. Thank you very much.
I think both of your suggestions are useful and very, very help-

ful, and hopefully sufficient once incorporated to meet the Justice
Department's concerns.

Let me ask you two questions, though. And I will presume to
take you up on your offer to help us and to make specific proposals
about how to redraft the language to incorporate your two recom-
mendations. But with regard to the proof, should we require in the
preamble or anywhere in the law, the language of the bill, proof of
lack of equal protection? I mean, is that accomplished by merely
stating that or making findings, or is it accomplished by showing
statistically that women are victimized more than men? What do
we need to do?

Mr. SUNSTEIN. I think if you have, as I heard this morning, state-
ments in the legislative history referred to in the committee report
maybe, showing discrimination and bias, judges not taking these
crimes seriously because they are crimes against women, that
would do the job.

Fortunately, for the equal protection issue as for the Commerce
Clause issue, the standard of review is the rational basis test. So
you don't need a whole lot.

The CHAIRMAN. You don't need a whole lot. That was my next
question. Now, let me turn to the issue of demonstrating in the law
the existence and extent of violence against women as a deterrent
in interstate commerce. I assume again this is more-well, let me
not state what it is for; let's just put it on the record. If you can
show that there is a deterrent to a class, a class of people-that
women are deterred from entering certain jobs, taking on certain
endeavors in interstate commerce because they are women-that's
all that need be shown. It would not be a defense in court, would it,
for the defendant to state, "Well, Mary Jones obviously wasn't de-
terred. She did have a job in interstate commerce. She did have a
ob that took her into other realms, took her into other States, had
er working at night, and so forth." I mean, there would be no

ability for the defendant to counter that the individual plaintiff
was-although part of a class in that she is a woman-was not de-
terred as women as a class have been deterred.

Mr. SUNSTEIN. That's correct. There were a lot of black people
who went to restaurants in the South and who worked in places in
the South even though there was discrimination. But the fact that
some black people were deterred didn't mean a lot weren't de-
terred.

The CHAIRMAN. I'm having the greatest difficulty with my col-
leagues, not because they can't understand-because they clearly
could if they had the time. Because of my jurisdictional responsibil-
ity, I have to focus in detail on this issue. But they find themselves
asking questions, as I do on legislation relating to the banking in-
dustry, or specific environmental issues that are complex, I find
myself often saying to one of my colleagues, "Well, I read in such-
and-such a weekly magazine or the newspaper the following. Ex-
plain to me quickly why that isn't the case." And I find that many
of my colleagues-because the Justice Department made the asser-
tion-granted their constitutional concerns a weight that I think
exceeded the merit of the argument. That's why I am being pedes-

48-613 0 - 92 - 5
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trian about asking some of these questions. It should be communi-
cated, in practical terms, what the Congress means when we say
that this-what appears to be a totally private action-nonetheless
falls within the purview of the Federal Government to regulate, to
impact on, to change, to legislate. That's the reason for these ques-
tions.

Mr. SUNSTEIN. That's right. The Justice Department's concerns
are invited by presenting this bill as targeted at private actors. If it
is targeted instead at inadequate State and local criminal justice
systems, which is what all the testimony this morning was about,
ten the Justice Department's concern is alleviated.

The CHAIRMAN. Professor Neuborne, I was very impressed with
your testimony not only about the constitutionality of this under-
taking, but the rationale for the undertaking. And I want to under-
score two things that you have mentioned, that I have mentioned
in the past. There are so many aspects of this legislation that some
of the important principles underpinning the legislation some-
how-understandably-get lost. My ultimate, overall, objective
here is not to legislate a remedy to eradicate violence against
women-I wish I could. My overall objective here is to raise the
awareness of the public, men and women alike, as to what is at
stake here and what changes have to take place beyond the law.

One of the things that you mentioned was that a woman can
have the psychic relief of responding in her own way. The psychia-
trists and psychologists who have testified before us, as well as the
victims who have testified before us, have said that survivors feel
they lose control in our criminal justice system. I might add, in
terms of the ultimate decision to prosecute or not prosecute-they
must lose control. One of the things that I want to underscore is
that I hope that if title III becomes law, that you will find the Gov-
ernment having to respond, because women have an independent
course of action.

I would not want to be the U.S. attorney or the district attorney,
the prosecutor in my county, my city, my State or for the Federal
Government, who refused to pursue a case, even though the burden
of proof is different, that resulted in a woman going into Federal
court, filing a civil action, and recovering a large sum of money in
a celebrated trial; I'd have a whole hell of a lot of explaining to do.
Therefore, I believe that if this were to pass, to the extent that the
scrutiny is diminished in cases relating to rape-and there is evi-
dence that it is-that that scrutiny may be ratcheted up several
levels.

Mr. NEUBORNE. I couldn't agree more. I think we always keep
Government honest when there is a private alternative to Govern-
ment action. When Government has to look over its shoulder and
see whether private people are doing the job better, that simply
helps Government do the job better as well.

I should just also mention one other, I think, very important ben-
efit that would come from title III. It came to mind because of Sen-
ator Thurmond's, I thought, very incisive question about how you
prove when an act of violence is gender-motivated and when it is
just the kind of random violence where the victim happens to be a
woman.
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One of the things this bill will do is open up a high-visibility
forum in which that precise question will be litigated. I mean, we
will not be able to ignore as a society anymore the fact that much
of this violence is gender-motivated violence precisely because it
will be a central issue in many of these cases, and you're going to
then have for the first time psychologists, specialists in the area,
talking in a highly visible way that will educate an entire commu-
nity about the nature of this violence.

One of the things that Federal civil rights legislation has always
done is that it has reached down into the maelstrom of ordinary
acts and picked out a group of them for community scrutiny in the
high-visibility telescope of what the Federal courts can bring to
bear, and to do this to gender-motivated violence at this point in
the Nation's evolution I think is a tremendously important step.

And I couldn't answer Senator Thurmond's question this morn-
ing because we don't know the answers to all of those questions,
but this bill will help us get those answers by putting that issue
directly into the courts in a way in which we'll be able to answer it
over the next couple of years.

The CHAIRMAN. Well, you have touched on another concern I
have and the reason I decided to go forward with this. You refer to
community scrutiny, and reaching down into the maelstrom and
picking out those things that warrant special scrutiny by a commu-
nity, by society, and by a nation. And I would respectfully suggest
that we only do that for the things that we say we value the most.
And in our broad spectrum of values that we say we adhere to, we
say one of the things that we value most is the notion of equality
and another is the notion-at the base of our whole jurisprudential
system-that mere physical force cannot, should not, and will
never be, the measure by which any dispute is resolved.

We say we value those two things, and it seems to me that we
have just described violence against women. And therefore if we
don't reach down into the maelstrom and hold it up for community
condemnation, then it is obviously not as valuable to us as we say
it is.

My chief of staff, a very talented guy, always says in another
context, "Don't go out, Joe, and tell any woman or man who works
for you that you value their work if there isn't a correlation be-
tween what you pay them and how much you say you value the
work." And I think the same thing exists with regard to this
issue-at least that is one of the things I'm attempting to do.

Let me conclude with this question for both of you based on a
concern of the Senator from South Carolina. One of the changes I
made in this year's legislation from last year's legislation was a
single word: "Overwhelming." As you know, in the bill as reported
out of the committee last year, the civil rights provision allowed
women to sue only where they could prove that the defendant's act
was "overwhelmingly motivated by gender."

Now, some legal experts objected because that term, "overwhelm-
ingly," is not found in any other civil rights law. The language in
title III of S. 15 now, this year, tracks the language of existing civil
rights laws, defining "motivated by gender" as a violent crime com-
mitted "because of gender or based on gender." We tracked that
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language because the courts have had substantial experience in in-
terpreting those terms.

Now-and this is for both of you, if you would, please-in your
opinion would the inclusion of the term, "overwhelmingly," be
helpful or detrimental to the future ability to apply my civil rights
remedy, and if so, depending on your answer, how?

Mr. SUNSTEIN. I would think it would be harmful, and here's
why. The basic purpose of this bill is to say that women should be
protected just like everybody else from private violence, that the
criminal justice system should treat them equally, and they
shouldn't be subject to special disabilities. To put the word "over-
whelmingly" in there is to create for women a special disability
that nobody else has. Blacks don't have it; disabled people don't
have it; men, God knows, don't have it.

Why there ought to be this-I have never heard of something
like this in any criminal or civil law, that there has to be over-
whelming proof. "Overwhelming" is a novel word. And why women
should be uniquely faced with this burden is a mystery to me. It
would seem to feed into precisely the sorts of biases that the law is
trying to eliminate.

The CHAIRMAN. Professor Neuborne.
Mr. NEUBORNE. I agree with Professor Sunstein. First of all, it

would not be helpful. It would complicate the law in a very trouble-
some way. As Cass points out, there is no precedent for this in any
other statute so you'd be launching a boat that nobody has any
idea which way it is going to sail or what it is going to look like, so
it would complicate the statute immensely; it would make its appli-
cation much more expensive and much r,'.ore difficult, and what's
worse, it is not necessary.

The fact that you have in there a requirement that it be motivat-
ed by gender puts the burden of proof on the woman who wants to
use the statute to prove by a preponderance of evidence that this
was caused by gender. That is a causation standard that courts are
familiar with; they use it in title VII cases now, and I think it
would provide exactly the correct legal matrix for the operation of
the statute.

The CHAIRMAN. Well, I can't make Senator Thurmond's argu-
ment nearly as well as he can, and so I will not attempt to make
his argument. He, by the way, has an overwhelming interest in
this subject, although he is now at another hearing. But I may ask
him and his staff if they might want to submit questions in writing
to you on the question I just asked.

Mr. NEUBORNE. Of course.
The CHAIRMAN. Let me just say-and I never have to say any-

thing in fairness to Senator Thurmond; this does not relate to Sen-
ator Thurmond-in fairness to some of my critics on this legisla-
tion, they say, "You know, Biden, the difference here in some of
the crimes that you are attempting to give a different cast to, give
different alternatives to women who are victims of those crimes,
particularly rape, is that nowhere else is consent an issue." You
don't hear many people where there is a robbery saying, "You
know, the real issue is Charlie consented to me robbing him," or
"Mary consented to my robbing her," or in burglary, "So-and-so
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consented to let me go into the house and steal that television,"
and so on.

There is a complicating factor in crimes that are sexual-where
sex is used as pure violence. From the standpoint of the defendant,
the defendant says there was consent. Now, obviously, I doubt
whether many people would be able to say, "She consented to me
beating her black and blue." But in rape cases, the defense almost
always made is that "The complainant here consented to engaging
in sexual relations with me," consented to the fondling that took
place, or consented to the violence that did not result in any physi-
cal scarring but did result in sexual molestation. Consent, my col-
leagues say, "that's the complicating factor, Biden, and that's why
we're afraid of your legislation because you may err on the side of
victims and do damage to the rights of criminal defendants."

Now, I ask you-that is a very broad and probably unfair rendi-
tion of the criticism that is often pointed my way by some of my
colleagues and others. Mr. Neuborne, you have never been accused
of being unaware of or unmindful of the rights of criminal defend-
ants--

Mr. NEUBORNE. I plead guilty to that.
The CHAIRMAN. Give me the best argument against my legisla-

tion from the standpoint of criminal defendants-not just title III,
across the board. But also, there are civil defendants, and you have
not been unmindful of the rights of civil defendants, as well. Is
there a case against my legislation that it adversely affects the
rights of individual defendants against whom a suit is brought
and/or an indictment is brought? Are their constitutional rights
being protected less than they would be without this legislation? Is
there an argument?

Mr. NEUBORNE. No. The argument against aspects of your legisla-
tion that I have heard from people who are concerned about the
rights of defendants goes not to the guilt/innocence process, and it
does not affect the fairness of the adjudicatory process at all. If
anything, it makes it fairer because it provides for a more level
playing field and a better consideration of the evidence. It is the
concern that there is too much emphasis on increased sentences,
too much emphasis on the penal aspects of it, the post-act punish-
ment, rather than--

The CHAIRMAN. Rather than guilt or innocence.
Mr. NEUBORNE [continuing]. Rather than dealing with the causes.

But the actual adjudication of guilt or innocence certainly in the
criminal context isn't changed one bit by this bill, really, not in an
effective way. The evidence rules I think could be argued to alter it
modestly, but I don't think in a way that would affect rights in a
significant way.

In the civil situation, sure, consent is always going to be an issue
in these cases, but I would hate to see the imposition of a very
large burden of proof on the gender motivation issue being used as
a surrogate for the consent issue because what someone is doing
there is they are doing a great injustice to a woman, because what
they are doing is changing the burden of proof on consent in a sub
rosa way that takes us back a full generation.

The CHAIRMAN. Don't you think that has been the history of the
process, though?
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Mr. NEUBORNE. Oh, yes. I think one of the reasons why we don't
enforce rape laws effectively in this country is that there is a refus-
al on the part of large numbers of people to give up on the illusion
that women really consent in those situations and that they protest
only after the fact. And giving up on that cultural assumption is
painful to men, but it is one of the things that has to be driven out
of the system.

The CHAIRMAN. Cass, do you have any comment on that at all-
you need not, butyou may.

Mr. SUNSTEIN. Sure, I can give you a short comment. The short
answer I think to this concern is that it is a legitimate concern, but
consent is a defense under this bill as under any other law, so it
doesn't compromise consent.

Still short, but a somewhat longer answer is that "consensual
rape" is an oxymoron; there is no such thing. When it is consensu-
al sexual intercourse it is called "consensual sexual intercourse."
And it is not as if there isn't an analogy. There is no such thing
really as consensual theft, though there is such a thing as a loan or
a gift. So it is not as if the notion is really unique because the con-
sent issue is uniquely present here-it is present elsewhere, too.

The CHAIRMAN. I have so many q uestions for you, but I'm just
going to ask two more. Is the term 'overwhelmingly," as included
in my original draft and what was passed out of committee, and as
suggested be reincluded by Senator Thurmond and others, is it in
any way necessary to make the civil rights remedy I am proposing
constitutional? Does it have any bearing on the constitutionality of
title III?

Mr. SUNSTEIN. Absolutely not.
Mr. NEUBORNE. Absolutely not.
The CHAIRMAN. And from a civil rights perspective, would we be

making a wise choice by adding the term 'overwhelmingly" to the
civil rights remedy, just for the record?

Mr. SUNSTEIN. I don't think so because it would impose on
women, who are supposed to benefit from this bill, a unique obsta-
cle.

The CHAIRMAN. I don't have any more questions, but with your
permission, we may submit several to you if it would not overbur-
den you. I know you are all busy as can be. I truly, truly appreciate
the fact that you have made the trip from New York and Chicago
to come and testify on what I think to be the most important piece
of legislation I have worked on in a long, long time. I appreciate
your interest.

Mr. SUNSTEIN. Thank you.
Mr. NEUBORNE. Thank you, Senator.
The CHAIRMAN. Thank you very, very much.
Now, last but surely not least-and not intended to be last but

for the fact that I picked up the paper in the wrong order here-we
are going to hear from Amy Kaylor, who is a 21-year-old survivor
of a sexual assault by a serial rapist. She is now a premed student
at the University of Toledo in Ohio. We welcome also Gill Free-
man, who is an expert on gender bias in the judicial system, is vice-
chair of the Florida Supreme Court Gender Bias Commission and
now heads the commission in charge of implementing its recom-
mendations. She has studied extensively the problems that the
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State judicial system poses for survivors of sexual assault and do-
mestic violence.

I welcome you both and truly appreciate the fact that you have
been willing to wait so long.

Let me begin with you, Ms. Kaylor, and make it clear to you that
I believe, and all the members of this committee do, as well as the
staff, that it is a difficult thing for you to be here. You are prob-
ably nervous as the devil. But just keep in mind that no one in the
press over there takes me seriously, so there is no reason for you to
take me seriously, or anyone else.

I wish, in these hearings, we did not have this dias. That is why I
like the hearings in the caucus room where the tables are across
from each other, and they are level, and it is not like a judge and a
witness.

And lastly, if at any time you don't feel like talking about any-
thing at all and you want to stop, just stop. I know from personal
experience that sometimes dredging up memories that are painful
makes them no less painful merely as a consequence of the passage
of time.

So we appreciate your being here, and I mean that sincerely, and
I fully understand if at any time you have just had enough of this
process. As a matter of fact, the only thing I don't understand is
your courage in being able to come here today. I appreciate it; I
envy it; I don't fully understand it.

So why don't we begin with you, Amy, in any way you want to.
Just proceed at your own pace. Just talk to me. This is not an in-
quisition.

STATEMENT OF A PANEL CONSISTING OF AMY KAYLOR, SEXUAL
ASSAULT VICTIM, TOLEDO, OH; AND GILL FREEMAN, CHAIR,
FLORIDA SUPREME COURT GENDER BIAS STUDY IMPLEMEN-
TATION COMMISSION, MIAMI, FL
Ms. KAYLOR. Thank you.
My name is Amy Kaylor. I am 21 years old, and I am here today

as a survivor of stranger rape.
Although it is extremely unpleasant to talk about, my experience

has become a part of me. This experience has drastically altered
every aspect of my life and thus not talking about it would be anal-
ogous to denying a part of my "self." By breaking the silence that
has long been associated with this taboo issue, I hope to give you
an idea of what it is like to live after being raped.

Fear for my life, nightmares, flashbacks, and complete oblivion
in my daily routine is what I encountered as I turned 19. On my
19th birthday, I was raped by a stranger who I would later learn
had been twice before convicted of violent crimes and paroled. Both
times while on parole, my assailant reoffended.

As I drove home from a concert on the night of my birthday, I
noticed someone tailgating me. I continued driving and slowed
down to allow the tailgater to pass, but he persisted;, Finally, as I
turned onto my road, the car rear-ended me. I was already on my
road when I stopped and looked back to see this person stopped on
Route 579 with his flashers on. For a moment I debated as to
whether I should go back and investigate the damage or go straight
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home, since it was already 2 a.m. My sense of what is right took
over, and I backed my car onto the highway and pulled behind the
car that had rear-ended me.

As I stopped out of my car, a man with tousled black hair and a
faded jean jacket asked, "Are you OK?" I told him I was fine as I
glimpsed at the bumper of my car. My bumper appeared to be un-
damaged so I proceeded to get into my car. As I reached to shut my
door, I realized that the man was standing there, holding the door
of my car open. As I looked up at him, he pulled out a knife and
sprayed mace into my eyes and yelled, "Move over."

Frantically, I moved to the passenger side of my car. The mace
in my eyes burned and impaired my vision. He drove around the
block several times before he raped me. As we drove, I knew that
there was little chance of escape because it was a rural area, and
the houses were few and far between.

I thought my life was over. As I prepared to die, I looked out the
window of the car at the familiar houses we passed. This was the
area in which I grew up, and we drove past the houses of many of
my childhood friends. I kept looking for some help in those houses.
I desperately wanted one of my friends to come strolling out of her
house and save me. Needless to say, no one came to my rescue.

The man raped me and then threatened that if I told anyone, he
would kill me. He claimed that he had a police radio in his car and
that if I reported it, he would know about it, and he would come
back for me. He took my address from the cover of my checkbook
and drove back to where his car was still parked and told me that
he would leave my keys by a sign near the highway. He explained
that I could get my keys as soon as I saw him get into his car and
drive away.

Through teary eyes, I watched him drive away. I was within
walking distance from my parents' house, but I reasoned I should
at least see if he had left my car keys. I ran to the road sign and,
to my surprise, found my car keys lying there. I ran back to my car
and drove home, filled with euphoria because I had survived. I
thought I was going to die, but I didn't.

I thought that this experience had given me a new appreciation
of how precious life is and how little time we have on this planet.
Although this is part of what happened to me, within 1 week the
euphoria wore off and the realities of surviving rape on a daily
basis began to enter my life.

Due to the difficulty I had readjusting my life after the rape, I
lost a rewarding job. One week before the attack, I had signed a
contract with my employer agreeing to a raise and funding to cover
100 percent of my tuition and books for my undergraduate educa-
tion. Because of my assailant's threats to my life, fear, insecurity
and nightmares of retribution became part of my everyday exist-
ence.

As a result of my inability to concentrate on my studies, I
dropped out of school for the quarter. Lack of sleep and fear of
driving alone often made me late for work. Further time was
missed from work due to meetings with detectives and a parole
hearing. Although my supervisor knew the extenuating circum-
stances surrounding my attendance record, she was intolerant and
threatened to terminate my employment on several occasions. This
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eventually resulted in the loss of my job and funding of my college
education.

In addition to having to deal with my altered life, I was also
dealing with the criminal justice system. I remember asking the
detective who questioned me the morning after I was raped if I
would be blamed for what had happened. "They try not to do
that," was his response. What the detective failed to communicate
to me that day was that my role in the case wag nothing more than"witness for the prosecution." After I identified my assailant and
he was arrested, the police stopped calling me.

At this point, I failed to understand why the police would ignore
the person who had reported the crime. When I reported the rape,
I believed that I was risking my personal safety and the safety of
my family because of the assailant's threats. If I was silent, I would
not get hurt, my perpetrator had told me. Despite these threats, I
chose to report. Although I believed my life was in danger, the
police said that there was nothing they could do to protect me
unless the perpetrator came near me. The same day that I made
my statement to the police, I moved out of my parents' house out
of fear for my life.

Fortunately, the assailant was arrested 4 days later. When I
tried to call the police again a few days later to inquire about the
case, I was told to call the prosecutor's office. It was through the
prosecutor that I learned that I was nothing more than a witness
and that how I felt about the case meant nothing.

When the defendant and his attorney and the prosecutor con-
ferrd, I was not even allowed in the room. I had to learn about the
case secondhand, sometimes by reading about it in the newspaper.
The prosecutor failed to return my phone calls unless there had
been a change in the date of the trial or a hearing.

After waiting 6 months for a trial, the case was plea bargained.
Although the sentence was satisfying-30 to 90 years-I was frus-
trated because I had lost a chance to face my assailant and tell him
about the hell he had put me through. Furthermore, this man is up
for parole in 15 years. The judge in the case told me that I could
testify at his parole hearings to prevent him from being released.
Although I am grateful that I will have the opportunity to testify
at his parole hearing, at the same time this means that I will once
more have to face this man and all the agony he has brought to my
life. The rape will undoubtedly shape the rest of my life.

In order to make this man pay or what he had done to me, my
father wanted to file a civil suit against the defendant. An attorney
told my father and me that it would have been hopeless to file a
civil suit. The man who raped me was a serial rapist and thus
lacked gainful employment and assets, the attorney told us. I did
not pursue this route any further because at that time I was un-
aware that victims can file civil suits and obtain a portion of the
money that the assailants earn in prison. Furthermore, the police
investigation and court proceedings had already drained me men-
tally, physically and emotionally. I did not feel as though I could
fight another battle. Also, I lacked funding for legal costs to pursue
a civil suit.

Although it has been nearly 3 years since I was raped, I still live
with the tormenting repercussions. Whenever I get prank phone
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calls, I immediately fear that my assailant has either escaped or
been released and that no one has informed me of it. I am afraid of
driving alone at night, living alone, and walking on campus alone.
Furthermore, on occasion I get flashbacks of the rape, which para-
lyze my ability to concentrate in school.

Perhaps the saddest part is the fact that the rape happened
where I grew up. It is a beautiful rural area, and I never felt
scared living there prior to the rape. But now I'll never be able to
take walks out there alone again without feeling fear.

Reminders of the rape have entered my daily routine and
become a part of me. I thank you for this opportunity to share my
experience, and I hope that by expressing the incredible impact
that this act of violence has had on my life and has had on the
lives of many other survivors, you will agree to educate police
forces, prosecutors, judges and attorneys about the plight of the
rape survivor. However, perhaps in addition to formal education
about the topic, people in the legal system need to be less con-
cerned with their busy schedules and more concerned with practic-
ing some simple, human compassion.

Thank you.
The CHAIRMAN. Amy, I always find it a difficult judgment to

make as to whether or not to have a victim testify. There is a very
thin line between what can be sensationalized and what can be
educational. But in the case of rape and violence against women, I
don't know any other way to make the case 6f how badly help is
needed.

You are the third young woman -who has testified before this
committee, the third victim, and I found it most disheartening to
hear a phrase you used that everyone has used in three different
circumstances, and that was that you asked the policeman "Will I
be blamed?" No one had to educate you about whether or not you
would be blamed; instinctively, you asked, "Will I be blamed?"

An equally talented young woman from a university in Pennsyl-
vania who was raped-it was an acquaintance rape-when she got
back to her dormitory, she testified that she took a scalding shower
and came out, and she was hysterical, distraught. Two of her room-
mates, floormates, were there, and they said, "You've been raped."
And she said her first response was, "No, I wasn't raped; I knew
him."

I think it is important and painful for you and hopefully painful
for people who hear you to face up to the fact that there has got to
be something wrong with a system that, when a bright young
woman like you, after having been raped by a serial rapist at knife-
point, would ask a police officer, "Am I going to be blamed for
tills?"

The CHAIRMAN. Ms. Freeman, would you talk to us, please?

STATEMENT OF GILL FREEMAN
Ms. FREEMAN. Thank you, Mr. Chairman.
I find it difficult to talk after listening to Ms. Kaylor, if you will

give me 1 second.
The CHAIRMAN. Take your time.
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Ms. FREEMAN. My name is Gill Freeman. I am a partner in the
law firm of Ruden, Barnett, McClosky, Smith, Schuster & Russell
in Florida. And as you previously said, I was vice chair of the Flori-
da Supreme Court Gender Bias Study Commission, and I am pres-
ently chair of the Florida Supreme Court Gender Bias Study Imple-
mentation Commission.

I thank you for inviting me he-e today to speak in support of the
Violence Against Women Act of 1991, but more importantly, I
thank you for drafting and sponsoring this very important bill.

In June 1987, the Florida Supreme Court, Chief Justice Parker
Lee McDonald, signed an administrative order creating the Gender
Bias Study Commission. It was a blue ribbon commission of which
one-third of its members were judges, and it was chaired by Florida
Supreme Court Justice Gerald Kogan; the remaining members
from all fields of law, legal education and our State legislature.

The 2-year study received $300,000 in funding from )ur legisla-
ture, and it did a comprehensive job of studying the effects of
gender bias in the court system in Florida. We studied domestic vi-
olence, rape, dissolution of marriage, child support, prostitution, in-
carceration of women in the system, and women in the profession.

I brought with me today a dozen copies of the study for members
of your committee.

The CHAIRMAN. We thank you very much.
Ms. FREEMAN. The commission did find gender bias throughout

the system. I understand that Florida is really no better nor any
worse than any other of the States, as demonstrated by similar
studies that have been done elsewhere. That is to say that we have
found that much of what happens in the justice system impacts ad-
versely upon women and on rare occasions against men, whether it
be as litigants, witnesses, lawyers or employees of the system.

Previously, I sent to the committee staff a 1-hour documentary
which was produced by the Fox Network, channel 29 and was aired
on television on March 11, 1991. The first segment, which is ap-
proximately 15 minutes, concerns domestic violence, which is the
other area that your bill concerns. I think you will find the footage
in that documentary in connection with domestic violence absolute-
ly compelling in graphically detailing the injuries that battered
women suffer.

I have been asked to focus my attention upon rape and gender
bias in the courts as rape cases go through the system. Unfortu-
nately, our Florida Gender Bias Study Commission heard stories
like Ms. Kaylor's around the State. Unfortunately, her experience
does not appear to be unique. Florida has made efforts over the
year to improve the prosecution and handling of rape and sexual
assault matters. It has in some areas of the State specialized sexual
crimes units in both law enforcement and in the State attorneys'
offices. We do have a rape shield law, and we prohibit jury instruc-
tions requiring special scrutiny of the victim.

However, rape remains a crime in which the victim is often as
traumatized by the system as they are by the assailants them-
selves.

Florida has consistently ranked third or fourth in the Nation
with reported rapes. Over 60 percent of the reported forcible rapes
are against children under the age of 18, and less than 20 percent
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of those rapes are the traditional stranger rapes. These numbers do
not include statutory rapes, which are not considered forcible, nor
does it include incest.

Yet in Florida there persists the widespread belief that people
who are raped precipitate it in some way, whether it be by dress,
having a drink in a bar, accepting a ride in a car, or accepting a
date. The assailant, usually a male adult between the ages of 24
and 35 years, is believed to become so overpowered by something
that the victim does that he loses all control and becomes the
victim of the victim, and he is forced to rape.

For example, in October 1990, a jury freed an alleged rapist be-
cause the victim was wearing a lace miniskirt, and therefore she
had invited the rape.

More recently, a judge in the middle of the State refused to sen-
tence a confessed rapist to jail because he felt sorry for him being
involved with such a pathetic woman. He recalled this woman from
a divorce case that he had handled several years before.

Another judge commented to a rapist as he was sentencing that
the lesson he had to learn was that he had to "take the women out
to dinner first, like the rest of us."

At one of our hearings, a prosecutor from north Florida testified
that he had been arguing a rape case when the judge asked him,
"What in the world was the woman doing out in the streets late at
night?" She was a coed, going to mail a letter to her mother at
11:30 p.m., to tell her mother when she was coming home for vaca-
tion.

The CHAIRMAN. By the way, for the record it shouldn't matter if
she was out there soliciting.

Ms. FREEMAN. You're right; it shouldn't.
Unfortunately, in our society, we still believe that women make

rapes; that victims make their assailants victims.
In those areas where there are no specialized sex crime divisions,

prosecutors often consider rape cases "garbage." They are passed
around the office, and the lowest ranking prosecutor available gets
the case.

In some areas, polygraph tests are used routinely on victims. We
heard one story from a- victims' advocate where a woman was poly-
graphed for close to 3 hours, and the polygrapher and the investi-
gating law enforcement agent kept going over and over again:
"Were you forced? Was it forced?" The victim testified that she
lived in a trailer park, and one of her neighbors had knocked on
the door and asked to come in and talk to her for a while. She let
him in, and after a while she asked him to leave, and he refused.
He picked her up and bodily dragged her to the back of the trailer,
and she caught hold of the doorway and pulled off the pieces on the
framing. And they kept asking her whether she was forced, and
whether he understood that he was forcing her to do something
that she didn't want to do. She finally replied, "Well, I don't know
whether he understood that I felt I was being forced, and I don't
know what was in his mind." And finally they- had her sign a
paper saying that she had fabricated the story and that she had
not been raped.
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The message that gets out into the community is to not report
because as a victim you will be tried, battered, and abused by the
system.

Dr. Dorothy Hicks, the founder of the rape treatment center in
Miami, commented to me last week that she thought we were back-
sliding. A law enforcement officer confirmed that impression as a
result of the publicity that was received over the sentencing in the
middle of the State.

These highly publicized cases, where women who do report are
abused by the system sends out the message, loud and clear: Do not
report.

I heard from law enforcement officers around the State that rape
is a low priority in their systems; that systematically, their units
have staffing changes or are not adequately staffed, and funds get
transferred other places.

Moreover, we need to have trained law enforcement personnel
and prosecutors as well as educating judges to understand the dy-
namics of sexual violence.

We need to have the funding for these units so that these pros-
ecutions can go forward. In my testimony that I have submitted, I
document the experience in the Metro Dade County police depart-
ment the first 3 months of this year compared to the same 3
months last year, and closure or clearance of cases, ones that have
been fully investigated, and arrest has occurred or the case has
otherwise been closed, is down approximately 19 percent as a result
of reduced staffing in the sex violence crime unit.

In those areas where there are specialized sex crime units, and
law enforcement and prosecutors are trained, they are more suc-
cessful in their prosecutions. First, the victim is not passed from
one prosecutor to the next, and a rapport is established. Law en-
forcement and prosecutors are trained in the most up-to-date scien-
tific tools as well as the rape trauma syndrome, which aid the
victim in staying with the prosecution.

More than half those reporting cases, remember, are under 18
years of age. In most areas of the State, prosecutors are not filing
acquaintance or date rape cases, and they have told the commis-
sion so: We just don't file those cases. We don't believe we can win
them, and therefore we don't go forward. They believe that since
those cases boil down to swearing matches that they are not worth
filing.

In one metropolitan area I learned they are filing all the cases in
which there is probable cause, and they are successfully getting
pleas to the charges-not necessarily pleas to lower charges, but
they are getting pleas to the charges. If we were to train and edu-
cate, we will be more successful with these cases. That is why edu-
cation is one of the primary recommendations of the Florida Su-
preme Court Gender Bias Report and why your bill is so important.

As I said, one of the prime problems in Florida is funding. I
spoke with several law enforcement agencies and people who are
specialized in sex crimes. They told me that funding in their units
is consistently a problem. The message I received from one law en-
forcement officer was: Please tell Congress we are drowning; we
need help.
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I spoke to the Florida Department of Education, and I was told
that they were going to have a training session in August to hope-
fully train teachers to teach as part of the sex education courses
sex violence as well. They will have one training session this year.
They will train 50 people, and that is it. That's all the funding they
have available.

The best way to make a change in this epidemic that we are
seeing in our society is to educate our children before they become
sexually active as to what is and is not sexually accepted behavior,
and that rape is a crime, and that domestic violence is a crime, and
that society will not accept this behavior anymore. And that re-
quires funding.

Also with respect to prosecution of rapes, there is a racial or
ethnic aspect as well. One law enforcement officer told me about
"dirty feet rapes." Those are when the victims are not quite up to
middle class standards-maybe it is prostitute, maybe it is some-
body who is homeless, maybe it is somebody from a ghetto commu-
nity. Those rapes don't get the same attention as others do.

We had a problem a couple of years ago with Haitian or migrant
workers being systematically raped in the camps where they
worked. Many of those people were illegal aliens. They were afraid
to report to the police, and they were told that if they did report,
they would be shipped out of the country.

We have a crimes compensation fund in Florida. I heard recently
that there are insufficient funds in that compensation fund and
that victims of rape who sought counseling, which they were prom-
ised would be paid for by the State, have now been turned over to
collection agencies, and not only have they suffered from the psy-
chological effects of being raped, but they are not suffering the har-
assment of collection agencies.

One of the law enforcement officers told me that every year she
goes out and teaches a course to a local junior high school. She said
the kids tell her that they think it is okay to force sex when they
have spent money on girls. Girls think that they owe something
when somebody has taken them out to a concert or taken them out
to dinner. And they have learned at home that you don't anger
men, and you don't say no. They get raped, and they don't know
why they feel bad, but they are permanently scarred.

Your act, Senator, is very important to send the message to our
States and to our people that this kind of behavior, that violence
against women must stop.

Thank you very much.
[The prepared statement of Ms. Freeman follows:]
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GILL S. FREEMAN'S TESTIMONY BEFORE THE

UNITED STATES SENATE JUDICIARY COMMITTEE

April 9, 1991

Mr. Chairman and Members of the Senate Judiciary Committee,

my name is Gill S. Freeman and I am a partner in the law firm

of Ruden, Barnett, McClosky, Smith, Schuster & Russell, P.A. in

Miami, Florida. I served as Vice Chair of the Florida Supreme

Court Gender Bias Study Commission, and am now the Chair of the

Florida Supreme Court Gender Bias Study Implementation

Commission. I thank you for inviting me to appear before you

today to offer testimony in support of the Violence Against

Women Act of 1991.

A. HISTORY OF THE FLORIDA COURT GENDER BIAS COMMISSION

In June of 1985, members of the Florida Association for

Women Lawyers became concerned that there was a need to

investigate whether gender bias existed in the Florida courts

and, if so, to what extent. They approached the Florida

Supreme Court and requested that a commission to investigate

gender bias in the courts be formed. The Court responded that

if a prima facie showing of gender bias could be made, it would

indeed create such a commission.

Florida State University School of Law funded a preliminary

study. That study, which reviewed existing documentation in

the State of Florida, made three important findings: First,
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that there was in excess of Two Hundred Fifty Million Dollars

in uncollected child support in the State of Florida and that

by and large, women were the recipients of child support;

second, that sentencing for the crime of rape is reduced or

mitigated three times more often than sentencing for any other

crime; third, that women lawyers across the board earned less

than their male counterparts.

Based on this preliminary study, The Florida Bar Board of

Governors passed a resolution requesting that a gender bias

commission be appointed. Chief Justice Parker Lee McDonald

responded by creating a steering committee to further

investigate and to recommend whether a gender bias commission

should be created and its composition. The steering committee

concluded that a gender bias commission should indeed be formed

and made recommendations with respect to its composition.

The Gender Bias Study Commission was chaired by Supreme

Court Justice Gerald Kogan with myself as Vice-Chair. There

were 25 members of the Commission which included 9 judges, in

addition to Justice Kogan, 3 appellate level judges, 4 trial

court judges, and 2 judges of the lower jurisdiction (or county

court). Of those judges, one was Dean of the New Judges

College and is now a Justice on the Florida Supreme Court;

another was Chair of the Circuit Court Judges Conference; and a

third was Chair of the County Court Judges Conference. Also on

the Commission was one State Senator and one State

Representative. The remaining members included the Dean of the

University of Miami School of Law; a professor in women's
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studies at Florida International University; a Lieutenant from

the Orlando Police Department who heads the Domestic Violence

Unit for that jurisdiction; the State Prosecuting Attorney for

Monroe County; the Public Defender for Orange County; the head

of Legal Services for Duval County; and notable practitioners

from around the State. It was a blue-ribbon commission.

The legislature funded almost $300,000 for the 2-year

study. The Commission conducted a thorough investigation of

Florida's legal system.I l

It included a multi-disciplinary approach in which public
hearings and regional meetings were held around the State.
The Commission received testimonial reports from judges,
legislators, attorneys, law professors, criminologists and
law enforcement officers. It sought out and questioned
social scientists, social workers, probation officers,
psychologists, prosecutors and public defenders and
litigants. Among the variety of persons appearing before
the Commission were representatives of fathers' rights
groups, women's rights groups, victims' advocates, and
representatives from sexual and domestic abuse treatment
programs.

We sought the testimony of experts in the areas of family
law, domestic violence, sexual assault and the prison
system around the State. We compiled information from the
Florida Department of Health and Rehabilitative Services,
and we welcomed anyone who wished to address the Commission
to come and testify. In addition to receiving the
testimony and comments of the public, we did a survey of
15,000 members of The Florida Bar, a survey of 2,000
members of the criminal, family and trial practice law
sections of The Florida Bar. we commissioned the study of
adult arrest and sentencing patterns, including a
preliminary study on sentencing patterns in sexual battery
cases. We did a study of the juvenile justice system, a
study of prostitution in Florida, a study of salaries and
positions of court personnel statewide, a survey of law
students regarding sexual harassment and disparate treatment
in employment interviews and classrooms exchanges, and a
survey of the Florida Association for Women Lawyers
regarding career conflicts and gender bias in employment.
We did a survey of the facilities and programs for men and
women incarcerated in Florida's jails and prisons.

(Footnote continued on next page.)
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The Commission presented its final report in March 1990 to

the Florida Supreme Court. The Report is presently in its

third printing and is being actively used and referred to by

the Court administrators, judges, the Florida legislature and

other groups who are seeking to improve Florida's legal system.

In October 1990, Chief Justice Leander Shaw created the

Supreme Court Gender Bias Implementation Commission and

appointed me as Chair. Like the Gender Bias Study Commission,

it is a blue-ribbon committee.

Throughout our work, we were in part guided and assisted by

consultants from the National Judicial Education Program to

Promote Quality for Women and Men in the Courts. They helped

us develop our investigative strategies and assisted us in

putting together our Report. I brought with me today copies of

the Commission's final report. I know that your staff has

received a copy of the chapter on sexual assault, however, our

Report also addresses other areas of the law with which this

Committee is concerned, particularly domestic violence. I have

also sent a videotape of a documentary entitled B~ind0__tiL_

based on the Gender Bias Report produced by the Fox Network in

Palm Beach County.

(Footnote continued from previous page.)
There was a study of judicial attitudes based on

interviews with Florida's Circuit and County Court judges,
as well as a survey of Florida's judges. Additionally, we
commissioned and did a review and analysis of reported
family law decisions between 1983 and 1988.
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The first part of this Program is a twelve minute segment

on domestic violence. Some of the footage in that section was

taken from the files of the State Attorneys' Office in Dade

County, as well as from a documentary produced by a local Miami

station, Channel 7, documenting some of the horrible injuries

women suffer at the hands of batterers.

I have been asked by your Committee to focus on the area of

rape, and therefore, I'll now turn to that issue.

B. RAPE IN FLORIDA

First, I wish to commend you on developing The Violence

Against Women Act. Should it pass with all its funding, it

will go a long way toward reducing the violence which is so

prevalent in our society. It is important that the Federal

Government send a message to the States that violence against

women is not acceptable and that they, along with the Federal

Government, must do more to stop this terrible victimization

which appears to have reached epidemic proportions. Moreover,

as the Violence Against Women Act recognizes, the effort to

reduce this problem must be multi-dimensional. The effort must

include the judicial system, law enforcement and perhaps most

importantly, education.

Based on the research of the Gender Bias Commission, it

appears that Florida has made efforts over the years to improve

the prosecution and handling of rape and sexual assault

matters. However, while we have taken some steps forward, we

have not yet been able to satisfactorily take control of the

problem or successfully make a dent into its incidence.
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Florida has consistently ranked third or fourth in the. nation

for reported incidents of sexual battery. I have brought and

included in my materials the Florida Department of Law

Enforcement statistics for 1989.2 /  The statistics reveal that

67% of reported sexual batteries are against children under the

age of 17 and that the most frequently arrested assailant is a

white male between the ages of 24 and 35. These statistics do

not include statutory rape. Metropolitan Dade County's police

department reports that of 743 rapes in the last year only 116

are the type involving a stranger totally unkonwn to the victim.

There is still in Florida a widespread belief that people

who are sexually molested, raped, or assaulted somehow

precipitate that action. Whether it be the way the victim

dresses, some place the victim went, something the victim said

or did, people persist in believing something about the victim

caused the rape - something that is so powerful that an

assailant, usually an adult male, could not control himself and

he therefore becomes the victim and is forced to rape.

Unfortunately, evidence of this attitude has been found to

exist among law enforcement personnel, jurors and judges in the

State of Florida. Not only have police officers, lawyers, and

rape counselors come forward and revealed this, but we have

repeatedly, within recent times, read in the newspapers

incident reports about some of the more egregious occurrences.

2/ The most current available.
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For example, in October 1990, a jury freed a rapist because

it believed that the victim was dressed in a provocative

manner, and as a consequence, had invited the rape. The Miami

Herald reported that once the trial began, the defense attorney

had free reign to attack the victim's character, painting her

as a prostitute. Yet, there was no evidence that she was a

prostitute and she did not have a criminal record. The trial

judge reportedly said that he allowed the free-wheeling defense

because the State Attorney did not object. The Kiami Herald

described this trial as a circus in which the victim was tried

and not the rapist. After his acquittal, the accused rapist

was extradited to Georgia where he was convicted of rape. He

is now serving a life sentence.

More recently, a judge in Seminole County refused to

sentence a confessed rapist to jail because he felt sorry for

him for having been involved with the victim. The assailant

confessed to having imprisoned the victim for many hours and

having repeatedly raped her during this time. The judge

recalled the victim as someone whose divorce he had ruled upon

several years earlier. At sentencing, the judge described this

woman and refused to sentence the assailant to jail because the

judge thought the woman was a pathetic creature and somehow

excused the rapist's behavior based upon his own perception of

the victim.

At one Gender Bias Study Commission public hearing, an

Assistant State Attorney testified that he was prosecuting a

rape case which had occurred on Florida State University campus



146

and was arguing the case in Jacksonville. The rape occurred at

11:30 at night, lie was halfway through his argument when one

of the judges asked him, "What in the world was she doing out

that late at night walking down the street?" The attorney

responded to the judge that, as a matter of fact, the record

reflected that she was a co-ed going to mail a letter to her

mother telling her when she was going to arrive home over the

holidays. The implication 4as that a college woman did not

have the right to walk to a student center to mail a letter at

night and that, if she was doing so, she was somehow inviting

sexual assault.

The Assistant State Attorney further stated, that if he had

been mugged walking from a hotel room to get coffee and donuts

in the middle of the night, nobody would ever imply that he was

doing anything wrong or that the testimony lie was about to

offer should be scrutinized lest there be a wrongful conviction.

Another judge in South Florida also at a sentencing hearing

was reported to have commented to the convicted rapist, "You

have to take them out to dinner first like the rest of us."

One rape victim, advocate testified that it was her

experience in dealing with the prosecuting attorneys' office in

the Florida Panhandle that, if an attorney was assigned a rape

case before the facts were even known, he or she immediately

decided that it was a "garbage case" and did not want to try

it. In that jurisdiction none of the prosecutors was specially

designated to handle sexual assaults and ther",fore none were

specially trained to handle them.
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Many of the Florida State Attorneys refuse to file charges

on acquaintance rape cases and, the Gender Bias Study

Commission heard from several assistant state attorneys that

most prosecuting attorneys' offices were either reluctant or

would not prosecute an acquaintance rape case since the

credibility of the victim was at issue. They believe that

juries w-uld be most likely to decide that if the victims got

into the car with the assailant, or had a drink, it was her

fault and she used poor judgment.

That message, I believe, has been reinforced with recent

publicity about acquittals based on dress, judicial refusal to

sentence, and in other cases, egregious actions by judges who

are insensitive and do not understand the crime or the victim.

The founder of the Dade County Rape Treatment Center recently

commented that we are slipping backward.

C. THE NEED FOR SPECIALIZED TRAINING AND SENSITIVITY

There is in Florida a need to have law enforcement

prosecutors and judges educated and trained in the handling and

disposition of sexual batter cases. For example, a victims'

advocate told us that she had heard police officers and other

court personnel ask a victim if she enjoyed the rape. She

further reported that it wasn't unusual for there to be lots of

jokes made about sexual battery victims by couC Orsonel. One

witness testified to hearing a police officer joking about a

rape case and making the comment, "Women are like Kotex, you

use them once and throw them away." The victims' advocate

reported that there were judges who would bar her from the
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courtroom upon the rationale that if she was there for the

victim, the jury might start to feel more sympathy for her

because someone was there. Of course, it was never announced

who she was or that she was a victims' advocate, but it would

be clear to the jury that she was there as some type of support

for the victim and that she should not be present.

Many of the State Attorneys' offices in the State did not

have attorneys designated as specialists in the sex crimes

area. Oftentimes, as in the case I described where the defense

used the victim's clothing as evidence that "she asked for it,"

the State Attorney is ill-equipped and not sufficiently

educated to confront the nature of the victimization, the

intensity of the victimization, or to effectively focus on the

crime and the assailant as opposed to allowing trial of the

victim. Rape cases in those offices are passed around from

prosecutor to prosecutor and no rapport is ever established

with the victim. She then feels further victimized by the

system, having to repeatedly tell her story over and over

again. Generally speaking, sex crime cases are ill-favored

among the State Attorneys' offices and, if there is no sex

crime unit or specialist, those cases are often dumped on the

most junior prosecutor in the office.

The Commission was told that fear is the biggest enemy in

sex crime prosecution. When a woman comes into the criminal

justice system, she has already been victimized. She enters an

alien forum and she will repeatedly have to tell her story, so

if she is shuffled around from prosecutor to prosecutor, she
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feels more abused and victimized by the system, oftentimes she

is reluctant to continue the prosecution process. When one

prosecutor handles the case from beginning to end, a bond is

created between the prosecuting attorney and the victim, which

helps maintain the victim's willingness to prosecute.

In those areas where there is a sex crimes unit, and the

prosecutors specialize and are trained in those cases, the

prosecutions are more successful. In one metropolitan area,

where there is a knowledgeable sexual battery unit, prosecutors

are filing all the cases with probable cause. There are an

extremely high percentage of pleas in the cases and very few

trials. The pleas are also to the charges which are not being

reduced. The problem is that more State Attorneys' offices are

not filing cases.

Among the recommendations made by The Florida Gender Bias

Study Commission was the need for education and training at all

levels of law enforcement, state prosecutors and judges.

D. PROBLEMS OF PRIORITY AND FUNDING

In Florida, we found that sentencing in sexual battery

cases is reduced or mitigated three times more often than any

other crime. There was a great deal of speculation as to why

this might be so, and certainly some cases can be attributed to

judges who "feel sorry" for the assailants but we also believe

that prosecutors and judges will accept pleas and work out

shorter sentences in order to get an adjudication on record,

particularly in those cases were convictions are difficult to

obtain.
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I have also heard from victims' advocates and law

enforcement personnel handling sex crimes that rapes or sexual

batteries are low priority crimes. In one metropolitan area,

sex crimes were removed from the violent crimes unit.

Thereafter, it became one of the lowest staffed units in the

department.- This is particularly a problem since investigation

of sexual batteries requires more time and investigation than

many other crimes. It was estimated that an average sexual

assault investigation required thirty-six hours to complete.

For example, due to budget cuts Metro Dade County's sex crimes

unit is short two detectives. The cuts have resulted in

significantly fewer cases being cleared.3-

In preparation for today's hearing, I learned that there

was also a racial/economic component which was repeated to me

by several law enforcement officers in different locations. If

the rapes are in poor, black or minority areas, they are given

less attention than those in more affluent neighborhoods. One

officer told me those rapes are referred to as "dirty feet

cases." If the victim is not "clean" according to middle class

standards, the case may receive less attention than needed.

Cleared means the investigation has resulted in an arrest
or the matter is otherwise closed. Clearance rates for
1991 as compared to 1990 are as follows:

Jan. 1990 51% Feb. 1990 59% March 1990 59%
Jan. 1991 37% Feb. 1991 34% March 1991 41%
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In talking to one law enforcement officer, I asked her, "Is

there anything that you'd like me to make sure that the Senate

Judiciary Committee hears?" There was a pause, and a deep

breath, and the officer said,

I'll probably get fired, but I have to tell
you, the administration around here really
does not consider rape a serious crime
unless it happens to their own daughters,
wives, or mothers. The administration takes
away our assigned people, puts them into
other slots, and the sex crimes unit is
consistently getting short-shifted in terms
of staffing and other needs. Nobody cares,
and again, it seems to be a class problem.
We had a situation of a serial rape epidemic
going on in [a poor black neighborhood] and
we could not get enough help to properly
investigate the problem. There was a rape
in an upper middle class area, an isolated
incident, not a serial kind of thing, and it
received a tremendous amount of attention
and publicity and everybody tried to help.

This police officer said, "Please tell the Senate Committee

that we are drowning and that we need help."

In other areas of the State where things are supposedly

"better", I also heard complaints about understaffing, and the

taking away of personnel slotted for sex crimes units. In

addition, Florida has a Victim's Crime Compensation Fund that

reimburses victims of crime for medical treatment, counseling,

if necessary, and loss pay from work. Apparently, our Victim's

Crime Compensation Fund is inadequately funded. Rape victims

are not being reimbursed for psychological counseling and other

expenses. One police officer told me that victims who sought

counseling which was supposed to have been paid by the Crimes

Compensation Fund, have now been turned over to collection

13
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agencies, and are additionally being harassed for the medical

treatment they sought, received, and now cannot afford to pay.

E. USE OF POLYGRAPHS

One of the more egregious aspects of sexual assault

prosecutions in certain places in our State, is routine

polygraphing of victims. Some police officers maintain that it

is absolutely necessary in a rape case. However, the fact is

that it is not necessary. The clear message to the victim is

that she is not to be believed and that her testimony is not

trustworthy. In no other crime is a victim routinely

polygraphed. One victims' advocate told of an experience that

she had watching a polygraph test of a victim which went on for

more than 3 hours. The victim was badgered over her use of the

word "force." She said that she was raped, and then she

graphically went through the described action.

She lived in a trailer. Late at night, her
neighbor came to her trailer, said he was
upset, and asked if he could talk to her.
She was a very caring person, so she said,
'yes,' and let him in. They sat down for a
while and then she asked him to leave. fie
would not. He dragged her into the back of
the trailer to the bedroom area. She
described how, as she was passing through
the narrow hall of the trailer, she attached
herself to the door jam of the bathroom and
ripped it loose as he dragged her back to
the bed, and raped her. The polygrapher
repeatedly asked her, 'Did he force you?'
'Did he force you?' Earlier the polygrapher
asked her, 'well, in his mind maybe it
wasn't force?' She said she didn't know
what was in his mind. After the polygraph
test had gone on for close to 3 hours, she
said, 'Maybe you're right, maybe it wasn't
force'. So they then asked "her then to sign
a paper in which she said she had fabricated
the story.
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Later, that woman, suffering from the emotional effects of

the rape, had a nervous breakdown and went for counseling. The

same victims' advocate was at the counseling center. One of

the first things she told when she went in for counseling was

that, in addition to the rape, one of the hardest things for

her to handle was that nobody believed her.

F. THE NEED FOR EDUCATION

One of the most important factors provided in the Violence

Against Women Act is the educational components, both for

judicial education, as well as for other members of the public.

Two years ago a judge in Broward County was reported in

newspapers for ordering a sexual assault victim jailed because

she had changed her mind about prosecuting her ex-boyfriend who

had raped her. The same judge also jailed a 22 year old rape

victim for 6 days because she was reluctant to testify after an

assailant allegedly kidnapped and assaulted her. It was

obvious that this judge had absolutely no understanding about

rape, trauma syndrome, the emotions generated by being raped by

either a stranger or somebody you know and have been close to.

The Judge's reaction, when faced with the reluctance of these

victims, was to throw them in jail.

These kinds of incidents, along with judges who refuse to

sentence because they feel sorry for rapists, send a message to

society that rape is not a serious crime and that the victims

will be tried, not their assailants. We need to make sure that

every police force has investigators who are trained with

15
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respect to the investigation and handling of sexual assault

cases.

We need to make sure that every State Attorneys' Office has

prosecutors trained to understand the dynamics of sexual

assault. We need to make sure that every police force has

investigatories trained to investigate and handle sexual

assault cases. We need to have our judges educated to

understand the psychological factors, as well as the legal

factors, involved in a sexual assault. They need to understand

that sexual assault and rape are real and that they are not

crimes of passion, but crimes of violence against women.

In reviewing the Florida Law Enforcement statistics, it is

apparent that approximately one-half of reported rape victims

are childen under the age of 18. In Broward County, for

example, four children are treated by the Rape Crisis Center

every day of the year. The education component of the Violence

Against Women Act will stimulate the creation and

implementation of this course work.

It is clear from the Gender Bias Study Commission's

research that we need to teach our children, at least by junior

high and again in high school, what is and is not acceptable

sexual behavior. We need to have incorporated in our schools'

programs, curriculum to teach children that no one has the

right to force sexual activity, that "no" does mean "no" and

that it is also okay to say "no". One police officer told me

that when she goes out and teaches a course in her local junior

high school every year, the kids tell her that they think it's
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okay to force sexual behavior on somebody if they spend money

on them, or if they've been going out with them for a while.

The girls oftentimes believe that they owe a guy sex if he

spends money on them, that they should submit to sexual

advances, even though they don't want to. Many of them are

taught that you don't say "no" to men, that you don't anger men

and that you submit to sexual advances. And when these young

women get raped, they feel guilty; and they feel responsible.

They are not taught to stand up for themselves. The human cost

in terms of psychological pain in suffering is incalculable.

We also need training about rape for our police. One

officer told me that she tried to get permission to go to an

interdisciplinary rape training conference that was being held

in Miami. The total cost for the law enforcement department

for the 4-day program would have been approximately $400.00.

The Interdisciplinary Rape Science Training Institute is

considered one of the best in the country and is held in Dade

County. The law enforcement department denied the request

because it was too interdisciplinary and would, therefore, be a

waste of time. The officer told me that, if she had wanted to

go to a program where she would hear "war stories" from police

officers who had been around for 40 years, there wouldn't have

been any question and she would have been allowed to go. In

this program, where she would have learned how to better deal

with her victim, how to get the most of her investigation, the

department could not understand how these benefits would
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enhance her effectiveness as a police officer, and the request

was denied.

We also need the Violence Against Women Act in order to

deal with situations where our states give short shrift to what

I described as the "dirty feet rapes." Every American has the

right to be free to live and move about society without being

sexually assaulted. If the states cannot or will not protect

our rights as citizens, then it is up to the Federal Government

to provide a civil rights action which will provide

alternatives and, by its very existence, increase the

responsiveness of the states.

I certainly hope the Violence Against Women Act receives

the support of Congress, including receiving the proposed

funding, so that we can eliminate violence against women.

H/283GSF/040591
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The CHAIRMAN. Thank you both for your testimony.
I have kept you very late, and I have some questions if you

would be willing to stay a little longer and you will allow me to
make one phone call. I need to explain to the person who has been
sitting in my office since 1:15 why I am not coming-for me person-
ally to explain that to them-if you could give me literally 120 sec-
onds to go and do that, we'll come back, and I'd like to keep you for
another 15 minutes or so because I have some questions I'd like to
follow up on.

We'll adjourn for just a moment.
[Short recess.]
The CHAIRMAN. Thank you. I apologize for the interruption.
I should explain, by the way, the reason for the absence of some

of my colleagues. On Tuesdays, from 12:30 until somewhere after 2,
the entire Senate meets in caucuses. The Republicans all meet for
lunch, and the Democrats all meet for lunch. It is one of the few
times we each have to discuss policy questions. So that is the
reason for the absence of most of my colleagues, not the absence of
interest.

Let me begin with you, Ms. Freeman, and ask you the following
question. One of the hopes-at least, I was told-one of the hopes
and expectations with regard to sensitizing the court, prosecutors,
and police to the plight of victims was that with the increasing
number of women on police forces, as prosecutors and as judges-
some of us would argue not enough, but nonetheless more than ex-
isted in the past-that we would begin to see a change in attitudes.
Yet we have had a fair amount of testimony over the last year and
a half to indicate that our hopes have exceeded the reality of the
situation-not merely the hope in terms of the number of female
prosecutors and so on, but that there is not a vast difference of atti-
tude.

What has been your experience, if any, that you could speak to
with regard to the commission's undertakings? Was there a differ-
ence-I don't suggest that you necessarily catalog that-but could
you give me an impression?

Ms. FREEMAN. There is a difference. When women become in-
volved particularly in law enforcement and the investigation of
these crimes, they bring a very different perspective and a sensitiv-
ity to it. But the problem is that women have not yet risen in the
ranks where they are in a position to make policy, where they are
in a position to make decisions as to staffing and funding, and as a
result we haven't seen as much of the change as we would like to.

The CHAIRMAN. Now, with regard to education, you pointed out
the inadequacy of the education devoted to the subject of rape and
violence against women. I have spoken on this subject for some
time as an advocate of greater education and I find myself con-
fronted -with well-meaning-that's almost a pejorative term these
days-with people who I know to be honorable people, who suggest
that such an initiative will interject into the classroom, interject
into a school setting, matters that are of sexually explicit nature
that should be left to parents to discuss.

I respond by saying that we have no difficulty telling kindergar-
ten children that they have to share when they fight over the toy
in the sandbox; we have no difficulty telling first and second grad-

48-613 0 - 92 - 6
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ers that they cannot lift their hand and strike another child be-
cause they are angry. And I don't understand why we have difficul-
ty even at that early age-whether we talk about rape or not-in
making it clear to young men that they have no right under any
circumstances to raise .their hand in anger or to use any physical
force relative to a woman-whether it is for purposes of striking
out in anger or whether it is for purposes of seeking sexual atten-
tion.

Did the commission look at the education piece in this equation
at all?

Ms. FREEMAN. We looked at it in that we felt that it was some-
thing that needed to be done, and we made it one of our recommen-
dations that the school systems as well need to teach our children
that sexual violence is not OK. That basically came from our
review of research and the finding of a Cranston, RI, study, which I
am sure you are familiar with.

I have been on the campaign in Florida to try and have a cur-
riculum instituted on a widespread basis in our schools, and the
question always comes back to me, well, isn't this something that
the parents should be doing in the home. And my response is abso-
lutely. But the fact of the matter is that parents aren't doing it in
the home, and we need to teach our children that this is not ac-
ceptable.

The prevalence of rape just goes to show us that we really do
need to do something, and if parents aren't doing it, somebody else
has to.

The CHAIRMAN. Amy, you were an unfortunate exception in
many ways, in the sense that you were the victim of a brutal crime
of violence. But a lot of people who are victims of that same crime
are victims at the hands of someone they know. You didn't know
this individual. And what I want to do is ask you to talk with us a
little bit about your attitude toward yourself after this was over.
You have indicated to us that you felt a sense of almost euphoria
and relief that you were alive, and then the dulling and deadening
reality of what had occurred set in.

You also mentioned to us that you wondered whether or not you
would be blamed. Tell me, why did you even ask that question?
Was it because of something that a police officer, a parent, a
friend, or a relative said to you when you told them about what
happened, or was it because of what you had watched on television,
what you had heard on campus or at your work? Why did you ask
that question?

Ms. KAYLOR. I think it was a combination of many things that
had happened to me. When I was 12 or 13, my mom went to some
sort of meeting or club, and they had a speaker there who spoke on
rape, and she came home, and she had all the pamphlets lying on
the desk. I saw them there, and I was asking her about it, and she
wouldn't talk to me about it. She wouldn't tell me about it.

Also, just the media, things I saw on television about rape vic-
tims and trials, and how they are always blamed, things like that. I
think it became ingrained in me.

The CHAIRMAN. Was your concern validated-did people blame
you? In addition to not being able to participate in the outcome, it
being totally beyond your control-a frustration I think almost
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anyone could understand, at least I hope to God they could-were
there any other ways-and I'm not asking for names of friends or
anything-when you spoke to your friends and your acquaintances,
did you get peppered with questions as to why you were alone at
the concert, or why did you go?

Ms. KAYLOR. Sure. Why were you out so late? Why did you get
out of your car when he rear-ended you? You were alone-why
would you ever do something like that. Things like that I heard
often.

The CHAIRMAN. Did you feel your acquaintances understood your
plight and dilemma, or do you think that they questioned it, that
they wondered about it?

Ms. KAYLOR. I'm not sure they questioned it so much as I just
don't think they understood it at all. I'm not sure if they ques-
tioned it; I just never thought they really understood.

The CHAIRMAN. In your case, you had at least the satisfaction of
everyone knowing that there was a serial rapist and that you were
his victim. There are so many-as ironic and as weird as it sounds
to say that-there are so many young women who never have what
happened to them validated in the minds of other people.

We had testimony, as I said-and I'd like you to comment on it-
we had testimony from some victims that not only was their judg-
ment, but their veracity, was questioned by some of their friends:
"Why did you have that extra drink? Why did you bother to go up
into the room in the first place with So-and-So? Why did you wal
home?"

You were in a sense spared that, I guess, because of the nature of
the rape; is that right?

Ms. KAYLOR. That's correct.
The CHAIRMAN. When you reported the attack, did you go home

and immediately tell your parents, and then they contacted the
police right away: Is that what happened?

Ms. KAYLOR. That's right. I went home immediately and called
the police.

The CHAIRMAN. Were you asked questions about whether or not
you resisted? Ms. Freeman gave us the example of a case where a
young woman was raped in her trailer and literally pulled off the
doorjambs going back into where she was being forced, and the
police kept asking her whether she had resisted. Was that a major
piece of the interrogation or questioning of you?

Ms. KAYLOR. Actually, I was really fortunate in that I had a de-
tective who was very understanding. I felt on the defensive when I
gave him my statement, and I kept saying to him over and over, "I
thought I was going to die, so I just did everything that the rapist
told me to do." I said I thought that if I tried to fight back, I would
die. And the detective told me that I did the right thing. He said
that if I had tried to fight back, I probably wouldn't be here.

The CHAIRMAN. That's good. Let me ask you if I can, Ms. Free-
man, what kind of response has your commission report received? I
mean, how would you characterize it?

Ms. FREEMAN. Actually, amazing. It is in its third printing, actu-
ally. The legislature has pending before it a dozen gills that con-
tain recommendations that we made. The dean of the new judges'
college who is on our commission sat his faculty down a few weeks
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before the new judges' college convened this year with the report
and also a racial bias report that has come out in our State and
told each of them to tell him how they were going to incorporate
the findings and the recommendations into their education pro-
gram.

There have been a lot of groups around the State that have
taken up the report and tried to make the changes that have been
recommended. Soit has been a very favorable experience. We have
a very, very long way to go before we correct the problems.

The CHAIRMAN. The use of polygraph examinations in your
State-is that what you testified to, in some parts of the State?

Ms. FREEMAN. In some places, it is used routinely. I spoke to a
law enforcement officer in the middle of the State, and she told me
that it was routinely used with all victims when she arrived 5
years ago and that she put a stop to it.

The CHAIRMAN. Now, obviously, the use of a polygraph on a
victim is fundamentally different than the use of a polygraph on a
defendant. A defendant can and is expected to in many cases just
refuse to do it, and most counsel would instruct them not to par-
ticipate. But I suspect the hammer being held over the head of the
victim is that they are under the assumption that if they did not
participate in a polygraph, their case would be dropped. Was that
the implied threat, or in fact is that how it worked?

Ms. FREEMAN. Well, it was not only implied, but in a great deal
of the situations we were told that that was what they were told-
that if they didn't pass the polygraph that not only would the case
not be prosecuted, but in fact they might be subject to prosecution
for filing a false claim.

The CHAIRMAN. I think the work of your commission was first
rate. I just hope that its recommendations see the light of day in
Florida, and I hope it goes beyond your State because this sort of
"blame the victim" syndrome continues to prevail. Do you have
any idea, as a consequence of your work, why that is the case? Why
do we do that in cases of violence against women? Why is it there
and seems not to be in other cases? I don't hear many people blam-
ing the victim because they left the key in the ignition or because
they forget their wallet and left it on top of the washstand when
they were washing their hands, or because they left the front door
unlocked in the case of a burglary. Why is the "blame the victim"
syndrome so powerful and predominant in cases of violence against
women?

Ms. FREEMAN. It is part of our mythology about sex. You can
even take it back to the Adam and Eve story, that the woman is
the enchantress, and if she doesn't want to have sex or doesn't
want to allow this to happento her, that she is somehow able to
prevent it, and unless she can show that she was totally unable to
prevent it, this mystique permeates, and we keep looking for ways
to justify what has happened.

The CHAIRMAN. I expect someday, some innovative lawyer is
oing to try to demonstrate that there is a chemical reaction that

tkes place in the male that is triggered by a movement, a type of
dress, an odor from a woman, and therefore he loses control, and
the rape is beyond his capability. I can't understand the irrational
fear that some women who don't like the legislation, and some men
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who don't, have about us clamping down on this problem; it almost
seems as though they believe that if certain things are done, a
young man loses all control. It's like the pollen is dropped, and it is
beyond the ability-I'm serious.

Ms. FREEMAN. I know. And then also part of the mythology that
K oung men learn from their older brothers and uncles and what-

ave-you is that even though she says no, she really don't mean it.
The CHAIRMAN. Yes, -there are a lot of songs that literally have

those lyrics in them.
Let me ask you, Amy, is there anything you'd like to tell us or

anyone who is listening that I haven't asked you about or you
haven't had a chance to say?

Ms. KAYLOR. Not other than what I said in my statement, that
this experience just drastically alters every aspect of your exist-
ence.

The CHAIRMAN. As hard as it has been-I mean, I suspect this is
not the first time you have had to recount what has happened to
you-is it cathartic in value? Have you found it strengthens you, as

ard as it is? Tell me about that aspect of it, that is, speaking
about it, talking about it, not submerging it totally. Has that been
helpful in your recovery, or how would you characterize it?

Ms. KAYLOR. It is a catharsis, I think. It does help to talk to
people about it. I notice that if I go for a long period of time with-
out talking to anyone about it, it starts to haunt me again.

The CHAIRMAN. Well, you are a courageous person. Like I said, I
don't know how you do it. And by the way, I might add-this is
totally unrelated-but you have a great deal of poise and presence.
I don t know what line of work you are going into, but--

Ms. KAYLOR. Medicine.
The CHAIRMAN [continuing]. Well, your bedside manner is very

soothing and reassuring. Seriously, you are a very good witness.
We truly appreciate the fact that you would share this awful expe-
rience you have had with us, hopefully for the benefit of others,
and hopefully diminishing the prospect that similar things will
happen, and God forbid, if they do happen, that the treatment of
the victim will be as a victim and not as a suspect.

Ms. Freeman, your devotion to this concern is obvious, and we
appreciate it. I am confident that this is not the last effort you will
be undertaking in behalf of bringing about a change in attitude as
well as in law.

I thank you both very, very much. And I would also like to thank
those of you who have been here today through the hearing for
your interest and your concern. This legislation or anything closely
approximating it will not come to fruition unless the women and
men of this country who care strongly about the subject are willing
to speak about the subject.

So again, I thank you all very, very much, and I'm sorry to have
skipped over your panel; it was my fault-it comes with age. I
looked down at the sheet, and I went from panel 1 to panel 3.

And particularly to you, Amy. I know how hard it must be if you
are waiting there, never having testified before a committee, and
you're all ready, and then that guy up there running the hearing
doesn't call your name, and you ve got to wait another hour. So I
do apologize to you both.
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Again, thank you all. The hearing is adjourned.
[Whereupon, at 2:25 p.m., the committee was adjourned.]
[The following articles were supplied for the record:]
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Tactics, verdict in rape case stir outrage
u FUO.MCAT
Staff wifte

Outrage mushroomed Thursday
over a Broward jury's acquittal of a
rape suspect because Jurors felt the
woman "asked for" a sexual attack
with her provocative dress.

Critics focused on the tactics of
defense attorney Tim Day, who
%ome say placed the 22.year'old Co-
conut Creek woman on trial, instead
of her accused attacker.
Te woman's experiences dem-

onstrate the chilling effect the judi-
cial system can have on rape vic-
tims. sex-crimes experts and
women's rights advocates said.

"Thi case can be a less to all of
us that punitive adto p~a
victims is not pat,""
farb. attorney for the National Orl-
niza or men's Legal Defense
and Education Fund in New York.

The six-member jury - three
men and three women - found Ste-
yen Lord, 26. a Georgia drifter with
a history of sex-crime arrests, not
guilty Wednesday of armed kidnap-
ping and armed sexual assault.

Five jurors said the woman's en-
ticing dress and cool demeanor on
the witness stand influenced .their
opinion. Thursday, one juror. Dean
Medeiros of North Lauderdale. de-

fended the decso. "She was a her Icharcter) Is
high'caaafd iL he said. goodcompetent l= do"

Several anonymous cals, some Judge Mark
thrmteing, were received at jury Spuera Lords attorney acted
foreman Roy Diamond's southwest W hililealft."An defense
Broward home. according to his attorney has the right to impeach
wife. Requests for interviews als thecredbimito(switness."heid.
cane from the local media. Good Testimony about the woman's
Momitg Amea. Fox TV's The dress.--a lacywhitemisdrtwith-

Repoif ou, aide Report New York out panties sudsa green task top -
and Pitsburgh. she said. -should be "curapletely irrelevat.",

"There was somuch innuendo NOW's Goldfsb said.
about her life style and the way ie e woawna aimmnid she was
was dressed said 8prosc nor "mreotraed mad gry at the
James Deilart.,"Bat I can't fault a system th mat Stem Lord. 1
defense attorney for 4olng his job,. fta lbllthee1m&,' ,69
He can use whatever tactic, the , On No. 6.198& do ud Lmd
court sowm I just couldn't believe Abducted ber at kollo : rnm a
the verdict." Fort Lauderle restaurmirl

Day.; lA klo , tad taped her aft
the woman sped to hve se with dving naotth to Indan Rier Con-
Lord in malssuefar $100 and coo : t 2 escaped. He later us cop
cme, but hoar dmpe her mind. .tu.edt.
The wo anded that. She said she felt victimised a

Legal minds my it iI Ine ho June when peher deed duap'
cruel, bet !" *IopEe t fuM' i to bef buc aue she
blameonvictims. • ibed several an alearacee.

"You use whatever defense is She spent six days inCuntyiJa.
awslWto MW'75g l oift . "In a way," Goldfarb said. "this
of Fort L a Mt1 ut jury has done us all a favor by ex-
of the National Cutmbno. Defense pressing ideas that exist In the
Lawyers Association. "ffI -A tues of many juries. It's mmmsul
lense li that the m odq% wC U T uroAM are soopen hVCex N-
and was tly g ttackin. in a,.



1Ln 3rd trial, rapist receives 17-year term
ByDAVIDZEUAN ows. read prepared statements to Judge Walter ever, those con'HeraldStafwrtsr' Colbath Jr. before hepronounced sentence when an appeals court*

A stone-faced Rufus Meadows went first, reading aloud the poem jr s iP ess excled black.
Mitchell was given a maxi- her daughter wrote only months after the rape. " h te-aesars Aowe sC. mum 17-year prison term The poem spoke of the gi'sgrie o Mitellwd later uu -171_ k
Friday for his role in the1987 "feeng dead inside," and of her "unending prison but that senta wlwo t i OiLW d.
gang rape of 15-year-oldLau- pain." resulting inthetrialw
ren Cox on a Singer Island Then Cox stepped forward. She has been Under U.S. SuprO ' k' ecedent athrough several trials already and has appeared d w nnrIt was the third time on national televisionshows inhopesoinspring heezd tythan w a nnodrev ea
Mitchell had been sentenced other rape victims to overcome their W alsher penasyqthan was cndppreviosly.
for the crime, after two trips Despite that. Cox was unable to get through Wr wa Acqhird at Hs Jond tr n
through the appellate courts. her statement without tears. She said she hoped uary 1990. A third man, Hassan Jones, accepted
Dressed in prison blues and nobody would ever know her aia. apleabargainof30yearsinprison.

a, ..... w wearing a lanyard with a ser- - "Not only is it impossible" she said. "but I
,qentine figure, Mitchell said nothing during the '- wouldn't want you to do that. I wouldn't want any

Shearing. ... of you to know how I fel."
The Palm Beach County courtroom wa When she wa finished, Colbath said. "My

cked with Cox's family and supporters. For hands are severely tied in the sentence I can
en, Cox's case has come to symbolize what impose."

'hey contend to be legal obstacles to successfully The reason is this:ltchellandfriendRodney
'prosecuting rape suspects. Walker were found guilty of raping Cox in 1987

Cox. now 20. and her mother, Michelle Mead- and were sentenced to 22 years in prison. How-,

Cox said after the hearing that she will con-
tinue her lobbying efforts to toughen criminal
sanctions for sexual attacks. She said she never
wants to see the inside of a courtroom again.

Defense attorney Craig Boudreau, mean-
%while, said he believed the jpdge made severalpr.mdal ungs duringthe triL

He said-his client would fle another appeal.
"Rufus," he said, "will be back."



FLORIDAU WEDNESDAVMARCH27J991 p

Man who raped daughter fimds sentencing loophole
A 43-year-Old Sac Raton nanwho rapedbisyeunidauerlfre7

- wil serve ioe than five years in
ratb - ~e~r tbm 25 yem -

------ -6z atmey fund a I=
hole during Iis sentencing

The man, who wig not be Auti-
fed to peerve bis dxahter's so-
nymywas convicted of rape i
Jauary i Palm Beach County Cir-

cuit Court
The .it tesfd that ber

father raped her, lamad her to pe-
form Oral sex and mado e her vewb

Diapered. Nautghty Babie ead Baby
Letters - on m mo occasions
in 1989. when the gid was 11

Jurors were told the defendant
was 41 at the time.

In Florida. a man cider than 17
who rap" a hild less than 12 gets

an automatic Ife term with no
pre for year.

utdefendan 17 or younger
who bave no criminal record are
entided nd uc aorter sentefces
- i.* seven- to niae-year rmge
-- wi' actual time served mybe

ia t dsdeng oe to Vriso over-
crowing.

On Jan. 17. the aix-e n juy
returned a guilty verdict. finding
tht the man had raped his daugh-
ter.

:01:t=atthelin sentence rn~i
day, defns attorny ack l~h

ecame the vrdct f - the
p=epperjamfigotide-.
eraties - did nt sp i askly ak
juror to make a fid that the
defendant was older than 17.

Betty Resch, who prov cted the
case. was out of town for the sen-
tencing. Judge James Carlisle called
the prosecutor's ffce ooking for

-a warm body" to handle the hen-
g T mtes went by, nobody

so Carlisle seotenced the ma to

fee m. mtha fveyeams
ldisazeaviththejodge'sorder

and rm appealing the setence:'n
use Reah mid Tesday. She
donnbed tocaomnset furher.

Fleischman deended the result
"'Tm his defense attorney and I

have to hold th state to povng

each ad every ele mnt of the
tase," he siL "I have to rade me
the state it eece follows the lw.

This cue it ddL"

"I have to havesa finnght the d
*uy reached certain rmd-, -
Car isl sid Tuesday. "I just can't
assume findings jut became I[knew
[the drfendantsl age. lHe was obvi-
ously more thaMn 17 years old. Bot
you can'tjust prewime tbmt."
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Do women's clothes invte rape?
By Elizabeth Snead to convictions being over-
USA TODAY turned on appeal because de-

fendants were denied mseto
Frtom NewYork inParis.de- -19 T evidence.

silgners are showing off U~i the bill succeeds. "IM
sezy mu an sher m there will he an ontozy fnr
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-ume and fal. dn for Women which helped
Ame women who wear sucb write the kladn.

do~om aikig to he raped? Women havehistorlcsuly
L14 ul a Fort I auderdale. been blamed forw~knvO

FIl. Jury aid "ys. Now the lent , 4110at than.my
Florida House of Represents- fashion historian Valerie
tiyes inysW Po ry to hold uW says Rep. AmelmcnCivilL1beriesUnion Steele.

La week. the House pssd Elaine Gordon. D~ismi, one In Florida. 'Bu 1 doubt a deme mttor.

a hil forbidding the use of a of the hors spoors. But Wt' not u nmon in ney would my a nun who was
raevictim's clothing en evi- After the trial, one Juror couuifoman Canres says, citing enud wan anklng for it' b&-
decea a trial without her said: "The way she was gender-hin studies of the jun. cause he wore a nice soil or

permisson. dimd she wan making for iL' rice system in New York and cosly waldW Made says.
Thi leilaion wan Inspired (The defendant wan later New Jersey. Melo Son. oftthe fnshion

by a Fort Lauderdale rape tri- convicted of a Georgia rape Although the bill pedthe magazine Mirobelo. says
al. The defendant wan acquit- and wansetnd to life in House easily. Sen. Peter Wein- .clothinugdoes send memps In
ted alter the vieft's clothing pehson) tm chairman of the commit- social snioallm 'hut rape han
wa wsed an evidence Her -A woman's clothing is alan' tee that will hear the bill later nothing Of all O do With Setal
laetimmed denim mini and ply leappopriate and irrele- this Wing. sips it nay net he arousl. It Is a violent crime
crop top wore -paseed around moot evidence insa rape cse" costittoal. He says the hill and a woman's acting does
the courtroonoand given to the says Otarlene Canres of the is-welkmennlngbutnaylead net prvoeke or Incite IL"

NO BLAME:

Same UJI shw~ "Only aO a~u

ea& A80 9W inyle N W C Cua ?E qWWUW
do no lasbtae- bam -uoada~

low' bvee le n-dL .-
dban o o tape uRpe n~~~

vialen' 11 kmja fis a criml Yl-..4In M wiabw . .10-iu a a

2~'rap I dmngy elodit b o u~ faLa
justs Mum.aalan whoo d doom-

do wit aa die. vieoa. to think, before
Calotte Nauville says. they dres

-hart dd ampion the 'This In a time wheti vw
hbetta wamn's W& hot predictable -behavior. via
o toi a am mnner. It's lence and aSexuai ahese
F *r1- I that to er sod- seenu to beap" t

1C ew we leas I aour hams to dintoffr
Godgiv n such a are Osotid 46 K daLth

EsLW lmofnt &ave maconcaotlon that its a mo-m sawiv
Deslgnercloh i ape. COSI WLed 01 time, for many rs
non eayji that a sexist and kt Therefore weman
batiarapa.-.- reI me" senbleinoweekl~
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'I wanted her to think about
this.., and tell the truth'

Broward judge jailed
2nd sex crime victim
By CHRISTINA CHEAKALO8
Herald Staff Writer

Broward Circuit Judge Mark
Speiser, frustrated because a sexu-
al assault victim changed her mind
about prosecuting her ex-boy-
friend, put the woman in jail for a
night.

"If I ever was attacked again. I
would never, never call the police
or go to court," says the woman,
now 26. "1 would just cry and work
it out alone."

In an unrelated case, the same
judgejailed a 22-year-old rape vic-
tim for six days in June because she
was reluctant to testify after a

stranger allegedly kidnapped and
assaulted her.

In that case, Speiser blamed the
Broward Sheriff's Office for taking
the woman to jail instead of bring-
ing her to him.

Speiser calls rape "the worst
crime" and believes women have a
responsibility to help the state put
their attackers behind bars.

In the case that surfaced a few
days ago, "the woman lied under
oath in court" and deserved to go
to jail, Speiser declared.

On the basis of the woman's ac-
count, police reports, court docu-
ments and interviews, this is what

JUDGE SPEISER: Said the
state's case 'was shot.'
happened:woman worked nights as a

cocktail waitress and studied days

PLEASESEE SPEISER. $A
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Judge
to become a veterinarian. She lived
inlollywood.

On Nov. 1, she returned to her
apartment at 1 p.m. to feed her

There, inide, waited ber t-boy-
frnd, Mars Sauton 27. He had
a key. With him was his friend,Wayne Marc. ao27.

Abot 4Sminuteaster, the wum-
m ran warning from her aar

mmtAnegh calledthephe

B PImfor t-ce1 ardwved themto
men Idt. Police took the woman to
the Holywood police station, and
she gave a taped statement to de-tective Kevi Doyle.

Doyle wrote a summaz: "Upon
opening her door, she was then
oI wed."

The woman told the detective the
men pined her to the wall. covered
her mouth, slapped her, pulled off
her T-shirt, grabbed at her breasts
and &herwise tried to assault her.
She said she fought them off.

Several hours after the woman
left .be police station, she tele-- tedetective She saidl she

jailed a 2nd sexual assault victim
Donnell decied to file charge
anyway. He charged the two men
with kidnapaln& at--ptdse
battery ad grand the -- beaae
a $1,000 gold bracelet w mi.

Police arrested Santoni and
Marc The neat day the woman
ined a form "wair of prosecu-

thing, tr tod thewbok

Donnelly proceeded anyway. He
said threee quarter" of eul as-
sault victim uy to ack out of

The two men came before judge
Str at a bod hearing Dec. 1.
The woman arrived in the court-
room with Santoni's mother.

Feftuqmts*d Woyal
She had dated Santoni on and off

for seven years. They had broken up
about nine months earlier. She left
him. she said. because he had a co-
came habit.

His parents had helped put her
th1ro4b o She said she felt

At the hearing, she testified for
the defendants about the episode.
"It's not true, and it is really exag-
gerated.

"It was a domestic argument. My
hwfw 41 was there, and we were

'The state, the judge, eve body [was hurting
me]. Nobody thinks of me. I'm the victim, you
know.'

e j* p questimed the woman The prosecutor tried to inte-h y ra g alou pua d fthe ve,
deti'a y rpeatin in- "I ave eiven ber the umber oftmate deta of the attack and the Sam! Assa TreatmenC.
==e%==~raam the ter. andlIhveSpoken to themo-.

as day.! would jmt ask that she be al-
su *.u to cott toe people, and

- ,S that would be how we reslve this
foundou out the tapedastatement "owy"Sesrs4"' oshe ad givvn He ordered the C-S
tective to beog it to the courtroom ing to sentence her to a period of in-
a it..-carceramion of 60 days in BrowrdProsecutor Donnelly told the County Jail. There will be no bond."

Pr woman felt pressure from bailiff took her into custody.
judgethwo a f elte " was shaking." the woman said.

Spsrepe. m"i was petrified. I was too scared toSpeiser replie "I'm going to jail cry. I was handcuffed and taken
bright n ." away. I begged and pleaded with
Hesetabondof$23.000eachfor Tim [the prosecutors 'Tim, do

both men. then told the woman he something: He'sa nice man. He
had hearde=nugh. hlted likee was going to cry."

She saidahe wasn't lyig. The prosecutor visited the wow-
"Ma'am. the more you tak, the an in jail that night, telling her he

more you get youse in Uouble, would do his best to get her ouL"I hm a lot of re ~ect and admi

-ration for the judge, but I didn'tagree with what haue,- Do.
nellysaidlastweek "!woud prefernottocomment heyondthatL"

The next morning, the proec--
tor.spulc defender and a coel,
or fron thellrowsrd Sexusl Assalt
Treatment Center asked the judge
to release the woman.

Said the prosecutor- "Judge, Ispoke to bet evry7 day thi week.
And yeterday at the bearia I
aske thatse beam to .instead Of the =e t heatt w at'II.
po....Idoot thinktheisacria.
anl, I dont think she belongs in

is" asked the wman if she
adntigtosay."!Iknow l lied."ashe said. "You

know. I was scared because they

were here, and the family were
here. And I couldn't tell the truth
because I was scared. I lived with
the guy. I know his father. I know
their whole family.

"rm just scared."
Speiser suspended the 60-day

aentenc after the woman agreed to
seek coumeling from the rape cen-
ter.

Three months later, the woman
gave defense attorneys Don Cohen

and Henry Gomlez a statement
It wasn't Santoni who attacked

he. she said; it was the cocsme.
Yes, she said, the assault occurred.
And everyone was "hurting" her.

"The state, the jdgeeverybody.
Nobody thinks of me. lIm the victun.
you know."

She begged them not to make her
testify court.

Svruckada
The defense lawyer struckadeal

with the prosecutor. Santoni andM
arch eac leduilt to a i-gl charge ofattempted raMe
Speiser put them on probation for

a year.
Last week the judge explained

why he put the wom anjalk
"I wanted her to think about this

right then and there, to reflect upon
the trauma of that incident and tell
the truth.

"I knew she'd be back in front of
me the next day, and we'd remedy
the problem. The problem from the
state's vantage point was (that), af-
ter she came in and bed under oath.
their case Was hot.

"If. in fact, the rape didn't occur.
and she lied, l wanted her to remem-
ber thin experience in court."
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Rape victims' dress
TATE REP. Luis Morse did more thanjust put his foot in his mouth the other
day in the way that he publicly

expressed reservations about a bill that
seeks to limit trial evidence about rape vic-
timns' dress. The Miami Republican, regret-
tably. articulated a popularly held but mis-
guided belief about the nature of rape.

"If a woman walked around the street
totally naked, in a dark alley, you could not
introduce that as evidence at a trial for
rape?" he asked the bill's sponsor. Rep.
Elaine Gordon, Democrat of North Miami,
in apparent astonishment.

Mr. Morse's question betrayed the
untenable assumption that some women
actually encourage rape by dressing pro-
vocatively. That is simply not so. Yet it was
revulsion at this kind of thinking that led
Ms. Gordon to sponsor the legislation. It
cleared the House 11-0 last week and now
goes to the Senate. If it passes there - and
by rights it should - the law would pre-
clude using a rape victim's mode of dress as
evidence that she provoked the attack.

That prohibition is needed. Rape, despite
its sexual expression, actually has very little
to do with sex or sexual desire. If it did,
nude bars would be prohibited out of fear
that the dancers' nudity might entice the

NOT FOR TRIAL EVIDENCE
patrons to rape them. Nor would elderly
wonen have to worry about being raped.

Unfortunately, all women have to worry.
For rape is a vicious, physical assault that
can happen to any woman (or any man, in
some circumstances), elderly. middle-aged,
young, or child; slim or obese; attractive or
homely. Insinuating that some victims "ask
for it" when they dress in a certain way is
like saying that a home-invasion victim
deserves to be robbed because he left his
door unlocked.

Regrettably, that fact still is not well
understood - hence, the need to chisel it in
law. Only last fall, a rapist was acquitted in
Fort Lauderdale after the defense attorney
showed the jury the victim's lacy miniskirt
and claimed that she was a prostitute.

To his credit. Mr. Morse later withdrew
his objection to the bill and recorded a Yes
vote with the House clerk. One hopes that
he did so after properly informing himself of
the deep, dark, irrational forces that impel
some emotionally sick men to violate
another human being's body.

It is time for others to do likewise.



'Fraternity rape
haunts woman
after 8 years
By MARGARIA FICHTNER
Herald Staff Writer

''m feeling about done wit?This whole thing," she says"I don't have any feeling!
left about what happened. so
don't think I'm really effective
when I talk about it anymore. An(
every time I do. I really pay ar
emotional price. But I've been or
the Today show, and a couple of
other national shows, and local
shows. And I've never done one of
those that I haven't had somebody
call and say, 'This happened to me,
too.' So I guess that '  really the
bottom line."

In fact, Meg Davis of State Col-
lege, Pa., never will be done. Eight
years ago this summer, when she
was 19, Davis was raped, savagely
and repeatedly, during a party at a
Penn State fraternity house.

"I had a friend there who wad
graduating at the end of August.:
We were mostly just friends,
drinking buddies, although we had
had sex, fairly casual sex from time
totime .. So the night of the



Fraternity
VICTIM FROM U
party, a friend and I decided to go
over and see Jim and hang out a lit-
tie."

Davis arrived at the house after
midnight. She already had been
Partying and drinking too much,
but the fraternity brothers did not
care. "They immediately greeted
me with another beer and encour-
agement to drink more."
Dam found her friend Jim, and

they talked for a while before
going to his room to have sex. "It
seemed like an all right idea," she
says. "I knew he was leaving."
Afterward. she got up to go to the
bathroom. Jim went, too, to guard
the door. When the couple
returned to his room. three other
men were there.

"I said, 'What's going on' and
Jim said. 'Sit down. Relax.' I was
really drunk and really tired, so I
sat Gown on the only place there
was to alt, which was the edge of
the bed and one of the other men
sat down next to me. And then all
of a sudden he pushed me back and
just. sort of started to climb on top
of me. I haid, 'What are you doing?
I don't want to do this.' That guy
didn't respond at &U. Andshe real-
ity was that although I was really
clear shout wanting to leave, I was
far too drunk to do any more maser-
tive kinds of things.'
I ws erying'

Over the next three hours or so,Davis was subjected to vaginal.
oral and anal penetration by a

ape haunts woman after eight years
'And then all of a sudden he pushed me back
and just sort of started to climb on top of me.
Said, 'What areyou doing? Idon 't want to
do this. " That guy didn't respond at all.'

young, at least a year youngerthan
most of the other folks in my
class." She also was heavily into
alcohol and drugs: "My perception
now is that I was someone on a real
self-destructive path, and some-
hin awful was going to happen.
beause I was so out of control. "

m
I

I-"
si-
=0

* IEGDAVIS, A difhownt lifeW ,fratetyram victim Today, Meg Davis is co-director
stream"of - " of an AIDS support agency in State

strearn of men, sometimes by anc abuse bthlto "_ ec p ate/
at once. At first I was time, but although Dais College.the has been in recovery_._L ......=--._..ascq-aalsor reported the for substance abuse the pas t 5 /saying that I wanted to leave to the police, none of the years.
that huirt, And Jimn hedy wsagd."All my fifelIknew Iwanted tanddaid, 'It's not *on to be - be in human services," she says.longer,' and then, blessedly fewa"I'm much more of an effectiveme. I don't remember the next '4''the next two years, Davis ,counselor today because I've had........ I don't.wcontinued to he victim- stuff in my life that I've had tounoboacoti, or it was a blosdwut*j' "I was subjected to a lot of work through. But it doesn't makeCe rtail it could have been harssm on te street. Phone it worth it."
either When I woke up there was calls in the middle of the night. The rape, she says. forced heraman sitting on my chest, In Notes left on my door. I would go "to grow up really, really fast. Imetodooralusbut whenl said, to the library and go to the bath- think otherwise I would have'What thehell.doYou w'anq -be - room, and when I came back, meandered along, putting myselfge r e were still 'A there'd be a note on my books. It in one vulnerable situation aftermeemn weroom, and theyjusat rt; was pretty awful, but I felt they another."

ae d m g eased and let had already had control over three A few years age, Mef Davis Qlede lavm I - seie and . hurm of my Me. I wasn't going to State Colleg, "but I in so con-fo h Jimr and Out n . op l the univ er n i because of nected to the land here, to the
tooi.k "y" " for long tug?. She Ited , through country, and there's no more

-" Jus,, to earn a degree in beautiful place in the world. I've__ m+ . Y. - a w.if . . - , pe£: ,,p tu- - e-
S .- .t to the cam . "Loe/n bak. sThe reality is that whenT lived inpus interftaternity council "I a trc how vulnerable young Boston for a year and a half. Ididn't re*i -think they = -, 1b,., m6. - - .. would still see the letters of theanything or be that concerneded, "I cme from a town of 3,500 fraternities on the buildings of theshe says. "I jnst thought they people," she says. "My dorm area universities there, and I would stillshould know that things were get-* would have given every one of have the same old terrible feeling.ting pretty wild at that particular them his own room. I was very You take yourself with you wher-house." The chapter lost its char- naive and trusting, and I was ever you go."
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ti=na University. "It's a tragic p-demic when you asciude al tie rmn
ifestations, and we have dooe very
little to address it."

It wdl be addressed now. The ce.
ter has invited Sna oh entspeaker at ita "Focua on Gender"
conference Friday. Her theme: howG ang el -eondoctrbtjted inpersists follows them into the coirpoate life.p e rsistsFor Sanday, primitive, rittuwsk

r"q within the unlverWt sochilframewor are sta'k evilc oeas campus -d
:l t .yan - f g ru = oy,

alO A b nd
become entangled s1od .3nightmare I n4bectl '"
in four Americari college and urv-r.
sty coeds will become victimsFIU seminarFIU se i naruate. Many wigl be assulted asfreshmen away from home for the

to study dating kohl ords a t ryispaateto mke friends.

and violenceand~~, viln e.sys Jonathan Brant cif

By MARGARIA FICHTNER Conference, which rer es t 6
Herald Siat Wte, -. _me'sGreek oaoanid. h.ese,

..,.. a, c.stelon
t is every wo,,'an night as the perception offered in *M
mare, and whe, : ' curs o comments you hear. But it's. .
college campu-, it typical icant enough problem .fitlsssattepreys upon t he iii"- ' -.-(epthle t. toone Person, it's toofte.Figures released earlier 0is

victims - %oing tsr~e female month indicate reported se"
disastrously vuhlin rable to drini, assaults were up 10 percent hm -
drug s a fi ' 1989 within the Florida ata.tsivarsity system. The Universit of

Gang rap'Frida had the most incidents -
"Every se'iio.te, 'k - • r-ws eight - with others at the Univer.

some appalling hal ;- 11'i.. ' say ity of South Florida (tour), Flordaanth~i log t eV ' P,,. ,. SmState (three) and Florida A&M and
anthropologist Pg. Sir5 FiU (one eaca). The University of
day, author of th, i-,' hook. Fr( Miami also reported one for the
trinity (;ang Rat, ', r 11rthe same period,
hood and Pritleg r :N'w Yor No one can speculate how manyother victims ma; have been too
I./niverqitv |rest,. * '" timid or traumatiAld to come for.

"Everywhere I go. ! iar abot ward, The recent Florida Supremea rape that occrrc, '' ,..k 'efor Court study on ge der bins withinthe legal system determined that as
I got there. I kna% oiv, i ampu few aa 10 percent to as many as So
that had six rape' it, -' c 'eiestel percent of all rapes are reported.and none of thelin tA i, r,'piirte( "Generally speaking." saysMiami lawyer :ill Freeman, who
They get repi)rted '1,f rope cr co-chaired th study, "most are
sis center or wosmt II n''it'.plin not."

center, but that's .: io it goes. "The women feel very 'uilty
Not .dwav. It, lil, iante very responsible," says GlendaOltarsh of Fur: I,,., rile wa Belote, assistant vice president forstudent affaiTs at FiU. "The con-

sentenced it : 61 l. in jail plu cept that's easiest to deal with is
two years of iiit'lhli't' coitr( that stranger who comes out ofand 20 year.- proht i, .; i. pat nowhere, and you are totally victim.ad yed. But 'Yea. 1 went to his apart-
ticipation in the 198S 9 Ing rape ( ment, but he was my friend, Yes. we
a dangerously inobriase-l 1 -, ta" had a couple of beers, but I trusted
old coed at Florida State Urtives him. Yes, I wanted to kiss him,'oldy Toed atlorida O ta te Pi that's different. So then it there'ssity. Two of Ollarash's Pi Kapp intercourse, even when she has said
Alpha fraternity brother, receive no to it very clearly, the still feels
probation in the caw. guilty."

"Violence agaiins women I Meg Davis of State College, Pa.,
America is, 1 think, 'iur biggest who was raped repeatedly duringparty at a Penn State fratertt
problem." says Marilyit lloder oealmost eight years ago,
Salmon, director of 11,' W.inmen' waiwedix week before g tothe
Studies Centet at Ft .. I.i Int .rn;

'" frst." she says, 11 woudt
hasp camed whe'happesed to m1

• ;' . rW It was Just 'tg," got out at
, " ."' Even later when 'crIsIc tslmaerz her to report

BEST AVAILABLE COPY
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the incident. "I was pretty aware
that it was not a good case to prose-
cute. I was drunk, and Iliad been
sexually active. But I also came to
believe really that one of the rea-
sons it hap is that women are
afraid to talk about it when it does."
. Ninety percent of the people who
are rapedon campuses know their
assailant. says Michael Griffin,
asociate vice president for student
affairs at Barry University. "And
because they know them, to deal
with it Is even more difficult. How
do you come forward and say some-
thing about a friend or about a friend
of a ftnd It's hard."

it is so hard sometimes, women
are too afrai even to open up to the
colleget officials who could suspend
or expel their attackers and instead
take other action, such as scribbling
the names of their assailants on
campus bathroom walls. ,There just
seems to be a kind of pervasive idea
that boys will be boys," Sanday
says, "and this is part of college."

As rolessor of anthropog. atthe Univesit of Pennsylvania at
Philadelphia, eggy Sanday is a dis-
passionate observer of humanity's
strengths and foibles. She has done
extensive field work among the
Minangkabau people of Southeast
Asa, has written about cannibalism
s a cultural system asy has devoted

enormous thought and energy to
mulling the struggles over sexual

.,power and dominance that beset andsffi much of the human nice.,11- .,. alwaysk~~t hve ha a inters'in
OWW-9f huala ,behatior that

the University of Pennsylvania's
Alpha Tsu Omega house. It is a vit-
tual textbook case: During a party, a
troubled youn; woman hazed by
alcohol and tripping on acid has
intercourse with several men, who
, observe each other in the act.

Although Sanday veils the identi-
ties of the fraternity and the school,
calling them simply XYZ and U., she
does not hold back much else. Her
descriptions of the rape itself,
reconstructed from court docu-
ments, newspaper stories and inter-
views, and her recounting of other
fraternity practices - from nude
circle dances to humiliating, sadistic
initiation rituals - are chilling.

Sample: A discussion of the XYZ
rape with members of a neighboring
fraternity draws this astonishing
response:

"I kind of feel responsible for
what happened to XYZ because I
was there, and I could have just as
easily picked her up before they did,
and f could have brought her back
here, and they never would have
gang-banged her"

"Yeah, because we would have!"
"No, we wouldn't have, because I

would have locked 'he door and had

her myself."
"In one case I'm examining," San-

day says. "the fraternity house bed-
rooms had holes in the walls.... A
guy brings in one kind of woman,
and everyone's allowed to watch.
When he brings in his girlfriend, no
one's allowed to watch. It's posses-
sion. He owns her. 'I'm not going to
share her with you.' Share the
whore, 'but Madonna's mine.' "

As with other types of sexual
abuse, gratification is not even nec-
essarily the point.' The woman is
merely a surrogate, a vehicle for
what Sanday calls the participants'
"no-holds-barred orgy of together-
ness." The homophobic and homo-
erotic undertones are obvious.
Those who ritualize gang rape sim-
ply vent their interest in each other
through whatever female body lies
at hand.

Still, "many of our students feel
this could nevet happen to them,"
says FIU's Belote. "The people they
spend their time with, they cannot
conceptualize doing this sort of
thing to them. It happens to some-
one else. It's rather like student
attitudes toward AIDS. 'Yes, I know
about it. But it doesn't happen to
me.'"

Not good enough. University stu-
dent-affairs offices now routinely
include date-rape discussions as
part of the new-student orientation
process. Fraternities and women'
residence halls hold meetings ant
discussion groups. In October, thu
National Interfraternity Confer
ence, which furnishes material or
date rape to its affiliates, wil
cosponsor a national conference ci
sexual assault in Orlando.
Getting message across

The message is clear, "Our met
and our women need to be educated
on definitions," says Richar(
Walker, associate dean of student-
at UM.

When is sex sex, and when is i
rape? Is rape between or amoni
people whl.kaow eachother a ues
tion of male assault or female mis
calculation? "Sure, she put up a littk
fight, but they all do." Is she sayin
'no' because she means it o
because she knows she is suppose
to?

Glenda Belote: "What's rape? I
she says no, and he does it. that'
rape."

As coordinator of crime preven
lion at UM, Coral Gables police offi
cer Patricia Haden leads many di!
cussions on the topic.

"With the women we try to stres
that when you mean o, )ou've gc
to say it loud and clear," she says
"and you've got to demonstrate ths
you mean it with nonverbal commt
nication, too.

"And we tell the men that the
don't have the right to any sex wha'
soever. No matter if they've paid fe
the date or if they've had sex wit
this woman before. No doesn't mea
maybe. No means no. and if there'
any doubt then it's time for the dat
to be over and for him to take he
home"
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Jury blames
woman in
rape case
Drifter acquitted
of violent assault
B/,A~MESP.MsCANTY.
Heri StatWfttsmr

A broward jury, saying a 22-
year-old o sot what sbe de-
served, acqiutted Ureori. drifter
Steven LO W = y of kid-

I ;ivft the woman at0n=8-p t."
The wyou, who lives in Coconut

Creek, had been reluctant to testify
and was jailed for six days in June
because o that.

"We all feel she asked for it for
the way she was dressed," said '"
foreman Roy Diamond of Fort Lau-
derdale. The others - three wom-
en and a man - nodded in agree-
ment: Her clothing was too enticing,

The woman said she was "totally
shocked" by the jurors' comments.

"I can't understand how anybody
could thi I deserved to be cut up
with a knife, raped multiple tines.
knocked out and almost killed in a
car crash," the woman said.

"I thought this was 1989," said
Alex Sielel, her attorney. "f guess
this means every pervert and nut

out there lia a ke, to rape anr
persom who these in a manner
they 0n bproweatie-

The Jro found Lord, 26. not
guilty of armed kidnapping and
arned alm assault.

Throughut the exht-day trial,
Ihe jurs were repeatedly shown a
lacy white miniskirt and bright
green tank top the woman wore the
night she said she was abducted at
knife-point by Lord from a Fort Lau-
derdale restaurant parking kot on
Nov. 6. 1988.

One of the women jurors held the
skirt up against ersell for compari-
Soi purposes.

Reaction to the jurors' comments
came swiftly.

'"Aw vwhoe Wda tha te wkd
is askng for It is borreudo " mid
'Dorothe Gallaher with tWe
Brewrd doopterd the NaBkulOr-
ganiltiit for WOmen. A short skirt
and tank top "does not men a wom-
an is maki xual advances to-
ward men." she said.
'I cn't beliee It'

"I can't believe it." Joanne Rich-
ter, director of the Broward County
Sexual Assault Treatment Division,
said. "Evett if you had a bn out
doei that give someone the right to
have sex with you? A tank top and
shorts - that's what I have on right.
now.#'

PrOdecutOr James DeHirt
couldn't hdei hiianntvIe..w
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dit," kHart ase. "When a
attoneI is able to dI a

victim's reputatim, common sense
,ainetimes goes ot the window,"
he said.

Defense aftorey Tim Day abd
Lord told the jury the Broward
woman was a prostitute who agreed
to have sex with Lord in exchange
for $100 and cocaine. They said the
woman went along with Lord volun-
tarily but later charged her mind.

Diy said the woman's credibilitypU I ,d q Oid~ t al role it, tf* v rdc
Th woman testifi she d not

scram Or mist when Lord odow-
Wd her and stole her red sports car
because she was afraid.

I tnA 4po Y he rar -wvh nn Il,.

b*ate. 95. threatened bet IN And
raped her three times alon the
roadside, she testame

She escaped five hours latetin In-
dia River County. Lord was cap-
tur d the next day.
, The jurs s dsacwre " In

the wv au'a story swayed them to
side nth Lord. But miuch ot their
verdki was based on gut feellngh,
theyMlid. .

.V*e wad ttI calm aboot it,: said
DOft Murray of Ludethil, re-
c1611 the Broward woman'd de-
meanor on the witness stand.

The woman didn't kt *s tioso-
ti.ed as a 24.Wear-old Georgia vic
tim who (estled that Lord abduced
and raped her at knife-point in Sep-

i , "She was emotional, yod tould
hear it in bet voice that she fa*
frightened." said Murray of the
Georgia woman.

The Coconut Crefk *oan
"would make a good actress " siid
juror Mary Bradshaw of C,¢al

The jurors did not know abxtahe
woman's six-day stay behind bets in
June. But they said that knowledge
would not have swayed them..
I Broward Circuit Judge Mark
Speiser had the woman picked Op by
Broward deputies in June aet she
failed to respond to su bphepA for
court appearances. The won said

of the subpoenas. Speliser and depth,
ties blamed each other for keeping
her in jail six days.

"it makes me think that maybe
we did make the right decision.'
said juror Dean Medeiros of Nortl
Lauderdale.

Bailiffs led a smiling Lord away il
handcuffs. Speiser ordered him re
turned to Georgia to stand trial foi
the rape of another woman and foy
sexual crimes involving two othet
women.

"My only solace is that he won't
be getting out of jail for a long
time." the Coconut Creek woman)
said.

lerald Writer Laurie M. Gros.s-
mv?~~~0 06-ioI~f' v--~e.*..
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Sun-Sen , Sunday, July 2. 1990

Circuit judge's remarks
shock divorcing woman
His advice: Hit singles bar, get yourself a guy

By JOE KOLLIN
StoN Wiew

Broward Circuit Judge Paul Marko
had some unusual advice for a woman
whose divorce case he was hearing: Go
look for a new husband, preferably a
doctor, in a singles bar.

"You've got to go out and get another
guy," he told Marianne Price, 33, of
Pembroke Pines. "The single bars are
full of them. I've been there, I'm a sin-
gle man. There are all kinds of bimbos
in those places, and there are all kinds
of guys running around in open shirts
with eagles on their chest. There are
great guys out there ....

"You'll find them in single bars, there
are wacky brain surgeons out there.
You go - you go find a brain surgeon,"
Marko said.

Price, however, is going to a different
kind of bar. She is asking the 4th Dis-
trict Court of Appeal in West Palm
Beach to reverse Marko's rulings in her
case.

Price's appeal is based on two major
points:
• Marko forbade Marianne Price

from having a male live in her house, al-
though he said her ex-husband, Gordon
Price, could have anything he wants in
his home, including the "entire Dolphins
cheerleading squad running through his
apartment naked."

In fact, Marko ordered the house sold
if Marianne Price allows a male to live
there. "I don't want her all of a sudden
taking up with some nice, sweet, little
blond from Norway," Marko said.

a Marko refused to order the hus-
band to pay alimony and job training
costs for Marianne Price, even though
Marko repeatedly said she did not make
enough money as a waitress to support
herself, that she needed training, and
that she would not i ,,ake it on her own.

He did order Gor 'on Price to pay
$120-a-week child su tort for their 10-
year-old son.

Marianne Price's attorneys, Peter
Mineo Jr and Brenda Diloia, will not
comment on the case. They are not
charging Marianne Price for the
appeal.

Thomas Holden. the attorney for Gor-
don Price, also said he preferred not to

comment He is ask-
ing the, West Palm Beach-based

Iras court to uphold Marko's

Th appeals court is expected to
*ar arguments late this year.

-Marko, a Broward Judge since
1970 who was re-elected last week
when no one filed against him, said
he only meant the comments to
make the Prices see the diffi-
culties they would face if they di-
vorced.
""Sometimes the tongue goes

into action before the brain goes in
gear, but I was only trying to ex-
plain the problems to them," he
said.

But the Broward chapter of the
Itatonal Organization for Women
plans to keep a watch on Marko.

obhan McLaughlin, president of
the 1,042-member chapter, called
the judge's remarks, contained in a
transcript of the divorce hearing,
"outrageous."

"He's extremely paternalistic.
It's like he's talking to a child, and
he demeans Mrs. Price. He's sexist
and insulting," McLaughlin said.
"When you first read what he says,
you think he's joking or that you're
taking it out of context. But when
you read the entire transcript you
can see the tone and that it is no
joke.

"It's the old double standard."
The NOW chapter recently

formed a Courtwatch Task Force
of about 10 to 15 members, and "it
would be fair to say that Judge
Marko will be among the first it
watches," she said.

Marianne Price said the judge's
tone and comments at the final
hearing on Nov. 27 devastated her.

"For two days I walked around
in shock," she said. "I still can't be-
lieve a judge talked like that.... I
cried for days."

Price said she did not know how
to respond, especially because so
much was at stake.

"I was scared," she said. "I was
really scared. He said I would nev-
er make it; he stressed it over and
over again, that I wouldn't make
it. I knew I would; there was no
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question in my mind, but I couldn't
answer. I wouldn't argue with him
because I thought he would try to
take away my child if I t'e tn Aa.

Mario apologized to Price after
being questioned about the case bythe Sun-SWMfLa

After reviewing a portion of the
transcript, Marko wrote Price a
letter saying, "Divorce proceed-
ings are at best, difficult and
stressful, for both the litigants, at-
torneys and Judge.

"I truly regret the remarks I
made. My negative attitude re-
flected in the transcript [wasi a re-
suit of my frustration [with] the fI-
nancial and legal matters before
me, and not directed toward you
personally. I am extremely
sorry."

Marko said he only wanted to
show Marianne Price the financial
perils of ending her 10-year
marriage.

Although she and her husband
were able to live comfortably on
their combined incomes -- her
husband earned $800 a week as a.
superintendent for a construction
company - Marko said he was
concerned that Marianne Price
would not be able to survive on her
pay as a waitress, about $720 a
month. He said he wanted her to
know she had two choices: Get a
better job or find another man to
support her.

He said he did not actually mean
for her to look for a new husband
in singles bars.

"It was a poor choice of words. I
should not have said it," said
Marko, 58, a divorced father of
two.

The Droblem, he said, is his frus-
tration with wives who regularly
demand alimony that he cannot
grant.

"They want support for them-
selves and their child, and I can't
give 100 percent of the husband's
income," he said. "I have to leave
a certain percent for him, and
what I can give is often insufficent
to support the wife without her
having a job."

The wives who insist they can
survive financially generally do
not consider sudden emergencies
such as costly car repairs, he said.

"They think things are going to
be great," he said. "How do you get
through to these people?"

Marianne Price's mother has
been living with her and sharing
expenses since January. Price has

been working as a $13,000-a-year
clerical assistant in Pembroke
Pines for six months.

"I am making it," she said.

Marko said his ruling that Mari-
anne Price cannot have a man live
with her Is to protect the child.

The order came as a complete
surprise to Marianne Price.

"It was never brought up [by the
lawyers he Just told me no male
live-In lover. I have no idea why he
said it, but he kept saying it over
,and over," Marianne Price said.

Restrictions on ex-wives having
males in their homes are not that
unusual Judges impose them to
protect children and prevent ex-
husbands from supporting ex-
wives' boyfriends or new hus-
bands.
. But Marianne Price's attorneys
in their appeal, note that neither
reason applies in this case. The
judge ordered the wife to make all
mortgage payments, not the hus-
band, so the husband has no finan-.
cial interest in the home until It is.
sold, they said. And protecting the
child is not a vald reason, they-
said, because the judge specifical-
ly noted that the husband could
have "the entire Dolphins cheer-
leading squad" In his b.ae, where
the child will be visiting every oth-
er weekend.

Does that make Marko sexist?
"I don't think I am," Marko said.



179

IEXCElPT ..
Excerpts from the tran-
script of the final divorce
hearing between Mari-
anne Price and Gordon J.
Price on Nov. 27, with
Broward Circuit Judge
Paul Marko presiding:
JUDGE: No live-in boyfriend is

to come Into that house. No
live in boyfriend Is coming in.
.. If she wants to get mar-

ried that's one thing, they'll
have to do something else;
but I don't want any hus-
bands in there, and I don't
want any boyfriends in there.

I don't want her all of a sudden
taking up with some nice,
sweet, little blond from
Norway.

MINEO (wife's attorney):
What about an Italian from
Rome?

JUDGE: No live-in boyfriends.
MINEO: Judge, I don't know if

that's the law.
JUDGE: I don't want a live-in

boyfriend....
MINEO: Judge, I got to tell you

It seems pretty sexist to me.
JUDGE: What do you mean,

sexist? It's not a sexist thing,
no live-in boyfriend.

MINEO: I mean, he's going to
have the kid on weekends.

JUDGE: He can have all the
things he wants, it's his
house. He can take the Dol-
phin cheerleaders in there If

wants to.
MEO: I hope he does.

N

MAARKO (to Marianne Price):
You're going to end up mak-
ing $5 an hour for the rest of
your life unless you have a -

guy or you learn how to be a
carpenter, or printer, or any-
thing so that you can better
yourself. ... Together you
can make it, you know; by
yourself you can't. -

Single women just don't do well
in the United States, and
they do a lot better in the
United States than in any
other place in the world.

a
JUDGE: You're going 'o go ,iut

and find somebody new, and
he's going to go out and find
somebody new. My brother
told me, I never thought
about it until 30 years later,
it's a lot easier to fall in Love
with a rich woman than-a--
poor one. The only trouble is
I keep falling in love with the
poor ones.

here's these rich girls running
around this town - I mean
there are tons of them. I keep
finding the ones that don't
have nothing. So, the point
I'm trying to make with you:
it's going to be frightfully ex-
Fensive and you're r~qt going
o get out of the hol....
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INTRODUCTION

by Senator Joseph R. Biden, Jr.
Chairman, Senate Committee on the Judiciary

Over the past year, the Senate Judiciary Committee has been' holding hearings on

the topic of violence against women in this country. We have discussed the problem at

length with victims and experts, and I have tried to use these hearings to show the

American people just how pervasive, devastating and immediate the problem has

become.

Today, we are releasing the findings of a Majority Staff Report that reveals the

extent of the rape epidemic that has spread across the country. Here are our

conclusions:

In 1990, more women were raped than in any year in United States history.
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In 1990, the number of rapes in this country reported to authorities exceeded

100,000 for the first time ever.

There was over a 6% increase in the number of rapes last year. The increase --

5,929 attacks -- was the largest in over a decade.

1990 continued a three-year trend of increases in the number of rapes. Further,

the 1990 increase was nearly 3 times greater than the 1989 increase.

Last year, over 1/2 of the states (29) set all-time records for the number and rate

of rapes.

What do all of these findings tell us? This simple yet horrible fact: American

women are in greater peril now from attack than they have ever been in the history of

our nation.

Unfortunately, it has taken these findings to again prove that our society and our

laws must be changed to address the problem that is so very real to far too many

American women.

I cannot imagine what other form of proof our nation needs before it moves

vigorously to right such an obvious, destructive wrong.

-ii-
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To address the problem, I reintroduced S.15 - the "Violence Against Women Act"

- in this Congress. I hope this Act will serve as the cornerstone of the movement to

make the United States a safer place for women. Some of its provisions include:

* Doubling penalties for rape and aggravated rape, creating new penalties for

repeat sex offenders, and increasing the restitution for victims of sex crimes.

Aiding women in prosecuting their attackers by requiring states to pay for

women's medical examinations to determine if that have been raped and by

extending "rape shield law" protections.

Authorizing $300 million for beefed-up law enforcement efforts to combat sex

crimes, with $100 million targeted for the 40 metropolitan areas most dangerous

for women.

Defining gender-motivated crimes as "bias" or "hate" crimes that deprive victims of

their civil rights, allowing them to bring civil rights suits against their assailants.

* Creating a $20 million grant program for the neediest colleges to fund campus

rape education and prevention programs and services.

-iii-
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Although violence against women in the United States has recently reached

explosive, record-breaking levels, the problem itself is an old one. While no single law or

individual program will change a problem that is so longstanding, it is my hope that a bill

as comprehensive as the "Violence Against Women Act" is a positive and necessary first

As I release this report today -- with all of its deplorable findings -- I think about

the women who have suffered and who continue to suffer, hoping for America to become

a safer place. Women, like all Americans, feel it is their right to be safe, to feel secure

in their homes and offices and on the streets. I agree with them.

I urge everyone to consider the findings in today's report. I urge them not to take

these facts in stride, but to take them to heart.

Today's findings reveal the magnitude of the problem of violence against women.

They document the spread of a rape epidemic across the country. Through S.15, the

Violence Against Women Act, I hope to implement the much needed programs that will

help reverse current trends. Otherwise, the raging epidemic will brutally touch the lives

of hundreds of thousands more mothers, wives, sisters, and daughters... and their families.
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Judiciary Committee Majority Staff Report

Violence Against Women:
The Increase of Rape in America 1990

Summary of Findings

The Senate Judiciary Committee's Majority Staff has undertaken an
extensive study of state and local law enforcement agencies and rape crisis
centers in all 50 states to discover -- as early as possible -- the true extent of
the escalating epidemic of rape. Below are the major findings:

* In 1990, move women were raped than in any year in United States
history.

In 1990, American women were more likely to be raped than ever
before.

In 1990, the number of rapes in this country reported to authorities
exceeded 100,000 for the first time ever.

* There was over a 6% increase-in the number of rapes last year. The
increase -- 5,929 attacks -- was the largest in over a decade.

1990 continued a three-year trend of increases in the number of rapes.
Further, the 1990 increase was nearly 3 times greater than the 1989
increase.

Lat year, over 1/2 of the states (29) set all-time records for the
number and rate of rapes.
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Chapter I

Women in Danger:
The National Rape Epidemic

More American women were raped in 1990 than in any year in our nation's

history. After contacting hundreds of state and local officials, the majority staff of the

Senate Judiciary Committee has compiled the first comprehensive count of rape in 1990.

And the picture is bleak; there is an epidemic of rape spreading across the

country. There were over 100,000 rapes identified by authorities last year. The majority

of states set all-time rape records -- and more than 4 out of every 5 states reported

increases in the number of rapes they recorded.

This chapter details the findings of our study.
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The Rape Problem Is Immense... And Growing

It is easy to understand why women in this country do not feel safe. At one point,

their fears were confined to dark, secluded alleys. Now women must worry about

crowded offices, local restaurants, and comfortable homes. For women, there is no

longer any place that they can call "secure."

The findings of this report confirm that the number and rate of rapes have

increased at a truly devastating rate. In 1989, there were 94,504 rapes known to police

at the time, a record number. In 1990, however, police identified over 100,000 rapes -

shattering the previous record,

In 1989, according to the FBI, there were 10 rapes every hour. In 1990, the

"crime clock" ticked faster - up to 12 rapes every hour, close to 300 every day.

Further, the rape rate - the percentage of women who were raped -- rose to a

record level last year. This means that in 1990. American women were more likely to be

raged than ever before.

These painful facts are apparent to no one more than to women, who must daily

face the prospect of being attacked. And as if these facts were not terrible enough, there

is every indication that the worst is yet to come.

2

48-613 0 - 92 - 7
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The number of rapes known to authorities rose over 6% last year. The increase -

5.929 attacks -- was the largest in more than a decade. Specifically, the last time the

number of rapes increased so much was back in 1979.1

Looking more closely at the current trend, the number of rapes known to

authorities has increased every year since 1987. In 1988 the increase was 1.5%. In 1989,

it was 2.2.%.

And then last year, ominously, the rate of increase jumped to 6.3%.

Thus. last year's increase was nearly 3 times greater than the 1989 increase.

Although violence against women has recently increased at shocking and historic

levels, the problem of rape is not a new one. The number of rapes has been rising as

long as America has been collecting data on the subject.

* Compared to 1970, women were over 2 times more likely to be raped last year.

* Compared to 1960, women were nearly 4 times more likely to be raped last year.

Historical rape data provided by the FBI.
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Not only is the threat of rape increasing with each passing year, but - even more

disheartening -. it is increasing faster than the threat of other crimes.

In fact. the raps rate has increased much faster than the overall crime rate -- 4

times faster over the last 10 years.

Rape Is A National Problem

This report reveals that 1990 was the worst year ever for the personal safety of

American women. A detailed analysis of the data collected by the committee shows that

this deplorable fact held true for every region of the country. No state or locality was

immune.

Of all of the committee findings, none is more illustrative of the national rape

crisis than this fact: In 1990, 29 states set records for the number of reported rapes

while 27 set records for the rate of reported rapes.

In other words. more than half of the states in the country set rqoe-related records

last year.

The 5 states suffering the greatest number of rapes are located in every area of

the country. Those states were, in order: California (12,413), Texas (8,427),

Michigan (6,938), Florida (6,874), and New York (5,315).
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Every region of the country had at least one state whose rape rate increased by

double-digits. A sampling of these states include: Alaska (31.4%), Colorado

(26.3%), Missouri (16.9%), Virginia (16.9%), Minnesota (14.0%), and Vermont

(10.7%).2

Moreover, every region of the country had states that set all-time records for the

number and rate of rapes. Below is a sampling:

* Northeast: Massachusetts, Connecticut, and New Hampshire.

* Midwest: Michipn, Indiana, and Iowa.

* South: Virginia, Tennessee, and Alabama.

* West: Washington, Utah, and Colorado.

All comers of the country - and everywhere in between - have been plagued by

these record-breaking increases: From Washington to Florida, Arizona to New

'I the ra be" at the b of this report, Utah appeanw ar the top of the liat of stte with record
iacreases In the number sad rate of rapes. However, Ia the tea of this report Utsh will not appear as en
example of state experience abnormally high Increame because, In fact, we hae ream to believe that
the stts Increm was nd as dramatic as the data sunL The tate had a reporting problem in 1969 that
resulted In a low rape counL That problem his beea corrected snd the mrea (199) tally Is curate, but
the diserepany has led to the preet stuaton. Baem no other date Is available for Utah except the
'faulty 1969 and 'reel 1990, we have used the data provided, but we wanted to epln the reason for Its
excluon for this discussion section (Similarly, we have reason to believe that Montana's Imprei
decrease is due mor to reporting problems than a 'rea' drop In the number of rapm.)
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Hampshire, and Mississippi to Minnesota.

Rape Is An American Problem

While we have surrounded ourselves In gender-specific violence, women in no

other nation or culture are more likely to be raped than those around us.

In 1990. the United States led the world with its number and rate of reorted

No other nation is even close to the United States when it comes to the number

and rate of reported rapes.

Last year, American women were eight times more likely to be raped than were

European women,

Further, in 1990 the rape rate in the United States was 20 times higher than it was

in Portugal, 26 times higher than in Japan, 15 times higher than in England, 8

times higher than in France, 23 times higher than in Italy, and 46 times higher

than in Greece.

United States Department of Justice, Bureau of Justice Statistics Special Report, InstionA Cime
BALs May 1988.
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Rune Is An Underestimated Problem

These first findings from 1990, just as the FBI's annual results that will be released

in August, count onl those raes known to Rolice. Thus, the trend here Is evident

simply from the number of reported rapes.

What about all the raMM that nolce never hear about? Ths report provides

evidence that even these are on the rise. Worse. that thgy are Increasina faster than the

number of reported ranes.4

Before discussing the phenomenon of rape under-reporting, it is important to note

that this section In no way undermines the importance of the FBI's Uniform Crime

Reporting system, even as it regards rape. The FBI provides the only objective, national

countiha of the number of women raned every year,

The fact that the totals are objectively reached and uniformly gathered year-in and

year-out helps pollcy.makers define the presence - if not always the magnitude -- of

trends in criminality.

Even so, we must keep in mind that rape Is the crime least often reported to

authorities. Women report being raped only 7% of the time. By comparison, the

reporting rate for robbery is 53%; assault, 46%; and burglary, 53%.

'Ths Is discmsed in our s"ction on rape crias center dat

7
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Researchers have also discovered that young women are the least likely of all to

report their rape. The most comprehensive study ever of college rape victims found that

less than 5% inform police that they have been so victimized. And further, more than

half of college rape victims tell no one of their plight.5

This issue will be discussed further in Chapter I1.

Rane Data's Other Side: Unofficial Renorts

To complement the rape data obtained from law enforcement authorities, the

Senate Judiciary Committee contacted rape crisis centers in over half of the states in the

country. The information supplied by these centers paints an even bleaker picture for

American women,

Every crisis center that provided statewide totals reported increases in the

number of rapes.

In 2 out of every 3 cases, the state-wide rape crisis center totals showed higher --

often dramatically higher .. increases than the data provided by police.

' Dr. Mary Koss, testimony before the Senate Judiciary Committee (August 29, 1990).

8
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For example, Louisiana authorities reported a 0.3% increase in the number of

rapes, but that state's central rape crisis center reported a 39% increase.

Similarly, Michigan authorities reported a 4.7% increase while its central crisis

center claimed a 36% increase.6

This data is extremely important because it silences the skeptics who believe that

the rising rae rates are nothing more than a function of more women re~orting their

raes to police,

Because the race crisis center data is independent of official rae reporting trends

and because the data indicate that the race rate is rising at a pace even heaterr than that

suggested by the Uniform Crime Renorting system, we know that the suriing epidemic is

Conclusion

Today, as never before, women in the United States are forced to live in fear.

This report shows just how "real" that fear is. Knowing that 1 in 5 women will be raped

at some point in their lives, each women must ask herself - every day of her life -- 'will it

be me?" and "if so, will it happen today?"

" Although the rape crisis centers provide strong data, their information does raise certain statistical
issues that will be addressed in Chapter M.
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That these questions must prey daily on the minds of American women is

intolerable. Sweeping, comprehensive changes must be made in our laws and society that

will allow the women of this country to live in peace.
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Chapter II

The Violence Against Women Act:
A Response to the Epidemic

The findings released In today's report prove -- once again -- that violence against

women Is a serious problem in the United States. More than that, the findings reveal an

epidemic fueled by accelerating rape rates. It should be plain to everyone that

something must be done to stop this senseless, gender-motivated violence.

We cannot permit hundreds of thousands more women to be raped before we

undertake such changes. We should not wait for more years of record rape totals to

make the point any clearer.

This chapter offers a comprehensive plan to attack the epidemic of rape.
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On January 14, 1991, Judiciary Committee Chairman Joseph R. Biden, Jr.

introduced the "Violence Against Women Act" (S.15) in the 102nd Congress. This

legislation can be the cornerstone of an effort to make America a safer nation for

women.

The discussion below will summarize the three titles of the "Violence Against

Women Act" that concern themselves primarily with rape.7

Safe Streets For Women

Title I seeks to make the streets safer for America's women -- and make the court

system harsher on America's rapists.

The Act achieves this purpose with a variety of measures. It creates new penalties

for rape and increases the severity of those penalties already on the books.

The Act doubles penalties for rape and aggravated rape prosecuted in federal

courts, creates new penalties for repeat sex offenders, and Increases restitution to

the victims of sex crimes.

The Violence Against Women Act also deals with domestic violence .. but, itvn the focus of this
report, only the rape.related tides are discussed.
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Current penalties for rape are out of line with the heinousness of the crime: the

punishment must be made to fit the offense. Under current sentencing law, robbers are

treated more severely;, kidnappers are treated twice as severely, even many drug

offenders receive stiffer sentences. Indeed, the basic penalty for non-aggravated rape is

I/3 lower than the average robber's sentence.8 Such a pattern cannot be justified in

light of the respective severity of these offenses.

The Act further hopes to deter rapists by encouraging women to prosecute their

attackers. The encouragement comes in many forms, from educating women about their

rights, to helping them prove their case, to making rape trials more bearable.

On August 29, 1990, the Judiciary Committee held a hearing at wl" rape

survivors spoke of their "second victimization" -- the injuries they sustained at the hands

of society and in our courtrooms.

There is no reason for women to have to endure more hurt from "the system"

then they did from their original attackers. Perhaps the most widely known example of

this problem is the story of Maria Hanson, who testified at the August hearing that "(1lt

never occurred to me to blame myself for my own attack; that Is, until the courts, the

press and society began to insinuate and to question if I were the architect of my own

SSentencing data provided by the United States Senteacing Commisson.

13
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suffering."
9

The Act requires states to pay for women's medical examnnations to determine if

they have been raped; extends "rape shield law" protection to civil cases;

authorizes $65 million in funds for rape prevention and education; and bars the

use of women's clothing to claim, at trial, that the victim incited or invited sexual

assault.

The Act seeks to make the streets safer by boosting law enforcement efforts to

prevent rape and creating more secure public environments.

The Act authorizes $300 million for law enforcement efforts to combat sex crimes,

with $100 million targeted for the 40 metropolitan areas most dangerous for

women. Further, the Act creates special units of police, prosecutors, and victim

advocates to fight crime against women.

And for a more secure public environment, the "Violence Against Women Act"

funds increased lighting and camera surveillance at bus stops, bus stations,

subways, and parking lots adjacent to public transit facilities.

* Ms. Maria Hanson, testimony before the Senate Judiciary Committee (August 29, 1990).

14
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The Act also targets $25 million in existing park funds for increased lighting,

emergency telephones, and police.

Safe Camnuses for Women

Women between the ages of 18 and 24 are among those most likely to be raped.

And a large portion of these young women are in college. To specifically address the

needs of college women, the 'Violence Against Women Act" takes several important and

necessary steps.

First, It creates a $20 million grant program for colleges to fund campus rape

education and prevention programs and services.

At a 1990 Judiciary Committee hearing, several college women described their

experiences of having been raped. One thing that linked all of their testimonies was the

Idea that they had not expected it to happen and that they had not been aware of

precautionary measures they might have taken to avoid being victimized.

The rape education and prevention measures contained in the 'Violence Against

Women Act" aim at correcting this problem by teaching women how to minimize their

chances of being raped - and what to do if threatened by attack.
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Second, the Act requires grantee colleges to disclose to rape survivors the

outcome of college disciplinary proceedings against their attackers.

This way the women who have been attacked can be sure that justice is served.

The survivors will know what measures their school has taken against their attacker and

they can seek other judicial remedies if they are not satisfied.

Third, It strct gthens campus security by requiring colleges to report not only rape

but all forms of sexual assault.

Although Congress passed a measure last year requiring colleges to report crime

statistics, more must be done to assure a full disclosure of violence on campus. This

provision closes a loophole in reporting laws that has for a long time masked the true

extent of the problem of violence against women on America's college campuses. As it

stands, colleges hope to avoid the "bad public relations" that accompanies admitting that

serious crimes occur or, their campuses.

* And fourth, the Act requires grantee colleges to expressly bar sexual assault as a

violation of student disciplinary codes.

16
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Civil Rights For Women

Perhaps one of the most far-reaching titles of the Act, Title III allows women to

seek justice and vindication by exercising their civil rights.

The Act defines gender-motivated crimes as "bias" or "hate" crimes. This

definition opens the door to civil rights suits that women can bring against their

attackers.

At the June 20, 1990 Senate Judiciary hearing on violence against women, a noted

lawyer in the field of civil rights abuses testified that violence motivated by gender "is not

merely an individual crime or a personal injury, but is a form of discrimination. '"10

The "Violence Against Women Act" seizes on this idea in its effort to bring justice

to the women, like rape victims, who are victimized simply because they are women.

Furthermore, this title extends "civil rights" protection to all gender-motivated

crimes by making gender-based assaults a violation of federal civil rights laws.

This provision holds a three-fold advantage for rape victims. It allows the victims

another legal "tool" with which to seek justi,.-e; it makes proving an offense easier; and, it

places the victims in the federal court system where judges are "insulated from local

Io Written testimony of Helen Neuborne, submitted to the Senate Judiciary Committee (June 20, 1990).

17



205

political pressures and the power to screen out jurors who harbor irrational prejudices

against, for example, rape victims."
1 1

Conclusion

This section has briefly discussed the relevant titles of S.15, Senator Biden's

"Violence Against Women Act." Together, the titles form a comprehensive and

progressive plan to help end the brutality women are now forced to endure.

The Congress should pass, and the President should sign, the "Violence Against

Women Act." It is a needed first step in an effort to make America safer for women

and to arrest the rape epidemic outlined in this report.

Report on the Violence Against Women Act of 1990, Report No. 101-545, p. 42.

18
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Chapter III

Measuring the Epidemic:
The Report's Methodology

This chapter discusses the methodology used to compile this report. It should be

noted straight away that, in essence, we have merely replicated the methodology used by

the FBI's Uniform Crime Reports (UCR) program.

The data presented in this report, just as those the FBI releases annually, are not

the result of some tangled, complicated methodology. Rather, the final count is simply

that - a count of the number of rapes reported to police departments around the

country. Thus, the strength of this report's findings Hes in the fact they are based on a

census, not a survey.
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What Does This Data Tell Us?

It is worth noting at the outset that it would be impossible at this point to know

the 1= number of rapes that police reported last year. In fact, the tabulations

continue to change even after the FBI publishes its findings in August. Still, although the

exact number of reported rapes is elusive, we believe that our extensive information-

gathering and analysis has yielded a very close estimate.

The findings of this report -- by replicating the FBI's methodology -- reresent the

closest and. vet. most conservative estimate of the number of rapes known to police in

Where Did It Come From?

The data presented in this report comes from two sources. The first source -- and

by far the largest one employed here -- is state and local law enforcement agencies.

In the majority of states, local law enforcement offices pass on their annual crime

counts to a centralized crime data collection centers which, in turn, pass their information

on to the FBI. In the states that do not have such centers, localities submit their data

directly to the FBI. 12 1990 rape data had been collected and tabulated and was

available at the state level in over 1/2 (27) of the states we contacted.

" There are only eight states that do not have centralized crime data collection centers.

20
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When state-level data was not available, we relied on city- level law enforcement

agencies. By contacting vast numbers of cities - over 200 total - we gained a highly

accuate picture of the number of reported rapes in each of these states.

The second source of data is rape crisis centers. The Committee contacted

numerous of these centers around the country to find out how many more (or less)

women reported to them of being raped.

Because the data collection techniques varied between the centers -- with some

counting the number of hotline calls, others counting the number women who 'Walk in,"

and still others counting only the number of women who receive rape crisis counselling -

the information obtained was used to verify the trends described by state and local law

enforcement data rather than as a wholly independent basis for estimating the number of

women raped in a given state. In other words, the rape crisis centers served as an

separate check on the trends and data obtained from law enforcement agencies.

How Accurate Is It?

In essence, the numbers presented here represent completely objective

information: a simple counting of the number of rapes reported to police.

One caveat should be noted: in its report, Crime in the United States. the FBI

must correct the raw data to account for non-reporting agencies. For instance, if 95% of



the agencies in a given state report their rape data to federal authorities, the FBI will

add to that data its estimate of the number of rapes that occurred in the remaining 5%

of the state's agencies. The sum of the two figures - the 95% known plus the 5%

estimated - will yield the official rape total for the state.

To take a concrete example, in 1989, police agencies covering 87.9% of the rural

population eventually reported crime data to the FBI. The remaining 12.1% had to be

estimated by the FBI to yield the rural crime total.

What Does It Count?

This report, like the FBI's, counts the number of rapes known to police. The

information comes from state and local law enforcement agencies and, so, by definition,

the police must be Informed of a rape for it to be tabulated in our final count. Also, like

the FBI, we include reports of attempted rapes in our count of total "rapes."13

Further, this report's definition of rape is the same as the one relied on by the

FBI -- "carnal knowledge of a female forcibly and against her will." The point of this

report is to show the rate of change in the number of rapes reported between 1989 and

1990. To do this, we need to use the same, standard UCR definition or else our findings

would not be directly comparable to the UCR data. While other national surveys and

" 7U Department of Justice's Bureau of Justice Statistics (BJS) publishes annually its Nationl Crime
SUM. In it, the BJS makes a distinction between rapes and attempted rapes and calculates them separately
before adding them together for a final 'rape totaL' As noted (here and below), however, the UCR makes
no such distinction and, therefore, neither do we for the purposes of this report.

22
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reports may employ a more enlightened and complete definition of rape, we have

replicated the FBI's methodology.

What Does It Not Count?

As with any census, there are a few gaps in the data collection process. Basically,

our report misses the data from three areas: 1) Police who do not report their rape

data to state collection centers, 2) Police who do report their rape data to the state

centers, but belatedly, and 3) Localities missed in our polling of states whose collection

centers either were not prepared to release data or were non-existent, as is the case in

eight states.

The first area of missed data concerns the local law enforcement agencies that do

not report their data to state crime information centers. The crux of the problem is

this -- even in the states with operational UCR reporting systems, often localities provide

their data on a volunteer basis. So, while most localities report, there are also some that

do not. This results in a number of missed rapes, even though they were reported to

police at the local level.

To generate its final national tally of rapes (and all other crimes), the FBI

estimates the rape totals of the localities that did not pass along their data to the state

level and adds these estimates to the number received from the states to determine a

"grand total."
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Because the FBI adds these estimates to the state data, its "grand total" is usually

larger than the figure initially given to them by the states. 14 Basically, if any agency or

part of an agency in a state does not report its data, assuming that their is some measure

of crime in that agency, the FBI's "grand total" -- which adds the crimes estimated for

non-reporting jurisdictions . will be higher than the state's original, incomplete reported

number of crimes.

To ensure that our estimate would be conservative, we considered the state-wide

data we gathered to be the total for each state. In other words. the races that went

unreported to the states were also not counted in this report.15

The second area of missed data concerns late reporting. Some localities volunteer

their data to the state data collection centers but do not deliver their results until after

the FBI's state reporting deadline. The FBI publishes its Crime in the United States in

August and even then there are still reports trickling in.

This problem was particularly evident when we contacted states to find their 1989

and 1990 rape totals. Some states provided 1989 figures that differed from those

appearing in the 1989 UCR report. The reason: The states had recalculated their rape

, Of course, this would not be true when fully 100% of a state's metropolitan, suburban, and rural
agencies report their data to the FBI. In 1989, there were 10 states, induding the District if Columbia, that
provided the FBI with 100% of their agencies' data.

" This point applies only to those states that provided state-level data.

24
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totals to account for late-arriving information. For example, the UCR claims that South

Carolina reported 1,632 rapes in 1989, but the state now says that there were actually

1,649. This example is ndt as drataic as some others, but it illustrates the point

nonetheless.

There are two points to be made about this problem:

First, to ensure a uniform statistical foundation for all states when figuring rape

increases or decreases, we used the 1989 rape totals listed in the UCR.

Second. In the interest of generating a conservative estimate. we did not add to

the 1990 state-wIde data to compensate for late-arriving crime reorts.

The third area of missed data are those suburban and rural areas of the country in

states that did not report data to us. The majority of states (26) reported state-level

data. For the remaining states, we contacted over 200 cities.

The cities we contacted represent all of the 24 states' major metropolitan areas,

and, thus, we accounted for a high percentage of each state's crime totals. For instance,

in 1989, Omah& accounted for 49% of the rapes reported in all of Nebraska. In addition,

Lincoln, North Platte, and Grand bland, accounted for another 27% of the rapes

reported. So, we have an actual count from jurisdictions that reported most (76%) of
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the rapes known to police in Nebraska in 1989.

Using this method, we were able to contact enough cities so that we received

actual counts for the areas that account for an average of 60% of each state's reported

rape totals from 1989.16

The fewer the number of large metropolitan areas in a state, the more cities we

had to contact to reach a strong percentage of the previous year's reported rapes. The

lowest percentage contacted was 29% (Mississippi) and the highest was 87% (Hawaii).

An issue arose over how to measure the number of rapes that were reported to

police yet not known to us -- meaning the rapes reported to police in localities we did

not contact. As mentioned above, the FBI faces this challenge every year. And they

answer the challenge by extrapolating a "grand total" for each state based on a very

complicated set of statistical assumptions.

Ultimately -- again in the spirit of Droducing a conservative estimate -- we decided

to aRnly no increase to these remaining agencies. desite every indication that these

areas exerienced increases in their numbers of reported raoes.1 7

" The percentages are based on comparing the number of 1989 reported rapes in the contacted cities
with the 1989 UCR reported rape total for the state.

" According to the 1990 6.month figures released by the FBI in October, reported rapes in suburban
areas increased by 7% on average while they increased by 5% in rural areas. Also, the FBI category of
'other cities" .. those with fewer than 50,000 population -- reported increases of 15% on average.

26
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So, to take Nebraska as an example again, we contacted the cities that account for

76% of the rapes in that state. Then, to derive a state total, we used the 1990 data for

these contacted areas plus the 1989 rape data for the non-reporting ("non-contacted")

agencies.1
8

Silent Data: Unreported Rapes

When counting the number of women raped last year, the one set of data that was

necessarily missing was the massive number of rapes undiscovered by the authorities.

This set of "silent data" by far accounts for the vast majority of rapes that occur each

year in this country.

Experts provide numerous reasons why women do not report their rapes.

Dr. Mary Koss, who testified before the Senate Judiciary Committee last August,

has shown that 1 in 5 women will be raped at some point in their lives. This Is the

"lifetime statistic."

But what about the chance of being raped in any given year? This is how the

government measures the problem. For instance, the FBI's Crime in the United States

measures the annual incidence, not the lifetime incidence, of rape. And another

' Footnote 17 explains why 1989 rape data is almost certain to be lower than 1990 rape data. In
addition to the telling 6.month FBI figures, cities that we contacted around the country confirmed that, even
at the year's end, 1990 rape totals were significantly higher.

27
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Department of Justice unit, the Bureau of Justice Statistics (BJS), also publishes its

findings (the National Crime Survey) according to annual incidence rates.

It is important to note that even the Administration believes that the FBI and BJS

undercount the number of rapes. The BJS's latest National Crime Suryy finds that the

rape total is 127,000 - and that was back in 1988.19 The Survey has extensive

methodological flaws that all, including BJS, agree result in a severe undercounting of

victims.

In fact, one noted researcher estimates that the BJS Incidence figure is low by a

factor of 15.20

In other words. as many as 2 million women are raced each year when non-

regorting is taken into account.

Because there is such an enormous discrevangy between the number of rapes

reported to police and the number that researchers claim actually occur, we emphasize

that our findings represent no more than the number of "offenses known to authorities,"

" Department of Justice, Bureau of Justice Statistics, Sourcebook on Criminal Justice Statistics. 1989,

Table 3.2, p. 221.

o Dr. Mary Koss, testimony before the Senate Judiciary Committee (August 29, 1990).
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Table I

NUMBER OF REPORTED RAPES IN 1990
(by aphabet)

&A Number Incease

Alabama 1,369 7%
Alaska 367 31%
Arizona 1,480 15%
Arkansas g6 9%
California 12.413 4%
Colorado 1,516 26%
Connecticut 897 1%
Delaware 520 -0%
District of Columbia 303 63%
Florida 6.874 9%
Georgia 3.610 15%
Hawaii 530 7%
Idaho 272 15%
Illinois 4,128 -1%
Indiana 1,931 7%
Iowa 483 6%
Kansu 1,004 10%
Kentucky 968 0%
Louisiana 1,660 0%
Maine 163 -29%
Maryland 2,184 23%
Massachusetts 1,983 9%
Michigan 6,936 9%
Minnesota 1,553 14%
Mississippi 1,044 3%
Missouri 1,822 15%
Montana 150 4%
Nebraska 426 12%
Nevada 771 16%
New'Hampshlro 348 6%
New Jersey 2,3568 .4%
New Mexico 772 10%
New York 5,315 1%
North Carolina 2,093 7%
North Dakota 61 4%
Ohio 5,038 3%
Oklahoma 1,328 10%
Oregon 1,330 1%
Pennsylvania 3,044 3%
Rhode Island 245 -1%
South Carolina 1,840 13%
South Dakota 225 -2%
Tennessee 2,424 7%
Texas 0,427 6%
Utah 636 30%
Vermont 145 11%
Virginia 1,915 17%
Washington 2,948 0%
West Virginia 420 21%
Wisconsin 1,019 3%
Wyoming 132 .2%

TOTAL1043
.30.
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Table 2

NUMBER OF REPORTED RAPES IN 190
(by number)

Number Increase
California 12,413 4%
Texas 8,427 8%
Michigan 6,938 6%
Florida 6,874 9%
New York 5,315 1%
Ohio 5,038 3%
Illinois 4,128 -1%
Georgia 3,610 15%
Pennsylvania 3,044 3%
Washington 2,948 0%
Tennessee 2,424 7%
New Jersey 2,358 -4%
Maryland 2,184 23%
North Carolina 2,093 7%
Massachusetts 1 983 6%
Indiana 1,931 7%
Virginia 1,915 17%
South Carolina 1 ,840 13%
Missouri 1,822 15%
Louisiana 1 ,680 0%
Minnesota 1,553 14%
Colorado 1,518 26%
Arizona 1,480 15%
Alabama 1,369 7%
Oregon 1,330 1%
Oklahoma 1,328 10%
Mississippi 1,044 3%
Wisconsin 1,019 3%
Kansas 1,004 10%
Arkansas 969 6%
Kentucky 968 6%
Connecticut 897 1%
New Mexico 772 10%
Nevada 771 16%
Utah 636 30%
Hawaii 530 7%
Delaware 520 -9%
Iowa 483 6%
Nebraska 426 12%
West Virginia 420 21%
Alaska 367 31%
New Hampshire 348 6%
District of Columbia 303 63%
Idaho 272 15%
Rhode Island 245 -8%
South Dakota 225 -2%
Maine 163 -29%
Montana 150 4%
Vermont 145 11%
Wyoming 132 -2%
North Dakota 81 4%

TOAL 10043

-31.
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Table 3

NUMBER OF REPORTED RAPES IN 1990
(by Increase)

District of Columbia
Alaska
Utah
Colorado
Maryland
West Virginia
Virginia
Nevada
Idaho
Arizona
Missouri
Georgia
Minnesota
South Carolina
Nebraska
Vermont
New Mexico
Oklahoma
Kansas
Florida
Alabama
Hawaii
Indiana
Tennessee
North Carolina
New Hampshire
Texas
Kentucky
Massachusetts
Iowa
Arkansas
Michigan
Montana
North Dakota
California
Ohio
Mississippi
Pennsylvania
Wisconsin
New York
Oregon
Connecticut
Louisiana
Washington
Illinois
Wyoming
South Dakota
New Jersey
Rhode Island
Delaware
Maine

Number
303
367
636

1,518
2,184

420
1,915

771
272

1,480
1,822
3,610
1,553
1,840

426
145
772

1,328
1,004
6,874
1,369

530
1,931
2,424
2,093

348
8,427

968
1,983

483
969

6,938
150

81
12,413
5,038
1,044
3,044
1,019
5,316
1,330

897
1,680
2,948
4,128

132
226

2,358
245
620
163

Increase
63%
31%
30%
26%
23%
21%
17%
16%
15%
16%
16%
16%
14%
13%
12%
11%
10%
10%/,
10%
W/o
7%
7%
7%
7%
70/
ey
0%
6%

6%
4%

4%
4%
3%
3%
3%
3%
1%
1%
1%
0%

.2%

.2%

.4%

.8%

.9%
.29%

P(TAL
-32.
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Table 4

REGIONAL ANALYSIS OF RAPES

Normthea
Connecticut
Maine
Massachusetts
New Hampshire
New Jersey
New York
Pennsylvania
Rhode Island
Vermont

Subtotal

MidwasU
Illinois
Indiana
Iowa
Kansas
Michigan
Minnesota
Missouri
Nebraska
North Dakota
Ohio
South Dakota
Wisoonsin

subtotal

Alabama
Arkansas
Delaware
District of Columbia
Florida
Georgia
Kentucky
Louisiana
Maryland
Mississippi
North Carolina
Oklahoma
South Carolina
Tennessee
Texas
Virginia
West Virginia

Subtotal

WAIU
Alaska
Arizona
California
Colorado
Hawaii
Idaho
Montana
Nevada
New Mexico
Oregon
Utah
Washington
Wyoming

Subtotal

1989 Number 120 Number
892 897
229 163

1,881 1.083
327 348

2,449 2,358
6,242 6,315
2,963 3,044
260 246
131 145

14,360 14,490

4,161
1,804
469
917

6,624
1,363
1,67

381
76

4,672
229
993

23,466

1,276
024
869
16

6,209

3,150
917

1,676
1,763
1,017
1,064
1,200
1,632
2,270
7,951
1,636

347
34,607

279
1,26

11,966
1,202

496
236
146
662
702

1,314
489

2,936
134

21,640

uAg

4,126
1,031

403
1,004
6,036
1,653
1,822

426
61

6,036
226

1,019
24,646

1,369
969
520
303

6,874
3,610
968

1,680
2,104
1,044
2,093
1,328
1,640
2,424
0,427
1,916

420
37,966

367
1,460

12,413
1,51
630
272
150
771
772

1,330
636

2,046
132

23,310

106412

.33-

Inureas

1%
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Table 5

NUMBER OF RAPES - 29 NEW STATE RECORDS IN 1990

Hawaii
Utah
Virginia
Idaho
Georgia
South Carolina
Maryland
Missouri
Nebraska
Kansas
Florida
Minnesota
Alabama
Indiana
Tennessee
North Carolina
New Hampshire
Kentucky
Massachusetts
Iowa
Michigan
Ohio
Mississippi
Wisconsin
Arizona
Oklahoma
Connecticut
Colorado
Washington

Old New 1990
a umb@ Reord Nur

393
489

1,636
236

3,150
1,632
1,944
1,636

365
917

6,299
1,439
1,276
1,606
2,270
1,964

327
917

1,881
459

6,624
4,672
1,017

993
1,456
1,315

692
1,510
2,93

530
636

1,915
272

3,610
1,840
2,184
1,822

426
1,004
6,874
1,553
1,369
1 931
2,424
2,093

348
968

1,963
463

6,936
5,038
1,044
1,019
1,460
1,326
897

1,516
2,946

TOTAL NUMBER OF NEW STATE RECORDS a 20

-340

48-613 0 - 92 - 8

34.9%
30.1%
16.9%
15.3%
14.6%
12.7%
12.3%
11.2%
10.6%

9.5%
.1%

7.9%
7.3%
6.6%
6.%
6.6%
GA%
5.6%
5A%
5.2%
4.7%
3A%
2.7%
2.6%
1,%
1^
0,61
05%
0.3%
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4400 Universa Drive Depaxtment of Hi"oY (703) 323-2242
Fairfax. Virginia 22030-4444

oe Mson Uiersity

March 29, 1991
Ms. Victoria Nurse
U.S. Senate Judiciary Committee
Dirksen Building, room 224
Washington, DC 20510

Dear Ms. Nurse:

My thanks for conferring with me over the phone on
Wednesday afternoon, March 27. Following your instructions,
I hereby request the enclosed materials be considered as
submitted testimony to Senator Biden and the Senate Judiciary
Committee in regard to their work on the subject of rape.
Emotionally, I must admit that this has not been an easy
matter for me to give reflection. I hope you will find it
useful.

If you wish any further information or materials, please
feel free to contact me at 1739 Corcoran St., NW, Washington
20009; phones 202-483-9138. CV is enclosed for your information.

My best wishes for success in your work on this most
important and tragically widespread matter.

Sincerely yours,

Alan H. Le Ph.D.
Assoc. Professor of History
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Testimony on the Subject of Rape

I begin by pointing out that what I present here should in

no way be construed to counter any of the significant findings

already at the core of your committee's work. I simply wish to

augment what I judge to be a somewhat incomplete record with a

dimension somewhat neglected in your deliberations thus far, as

well as in virtually all journalistic and scholarly treatments

of the subject with which I am familiar. I would like to address

the matter of the rape of males.

While I will present you no systematic, data-laden study on

the subject, my findings, albeit impressionistic, from volunteer

work with disfunctional families and with children of alcoholics,

reveal that a significant number of males have been the victims

of sexual violence in their lives, mostly as young boys. A

colleague who runs a rape crisis center in Pittsburgh also told

me that in 1987 approximately 40% of the victims who came to

her center were males--almost all young boys. I cannot judge

whether that statistic is typical, or, for that matter, whether

it is accurate, but if it is the least bit valid we have a major,

and largely untouched dimension to the whole problem before us.



Perhaps the FBI has data on the number of male rape victims.

I would guess that, as was the case with women for so many years,

and which still remains the case for many, a reluctance to report

rape hides the degree of severity of the problem of male victims.

In addition to the hidden facts about young males, there are of

course the well-documented tragedies which occur in prisons.

The other factual evidence with which I preface my remarks is

highly personal--I was raped when I was eight years old.

There are three points I would like to address in regard to

the implications of the added dimension of male victim of rape to

which I believe your committee ought give careful consideration.

1) If official reports, as well as journalistic coverage, would

give attention to all victims, there may be a reduction in the

levity with which some men still regard the topic. What I call

the "Bobby Knight outlook"* has certainly diminished over the

past two decades; nevertheless it remains virulent.

*When asked by NBC News' Connie Chung: "How do you deal with
stress?" Knight responded: "Well it's like rape, if it's going
to happen, just sit back and enjoy it." Knight may have had a
valid point about stress and the illogic of self-repression.
Thus, in addition to being ridiculous, his metaphor was actually
contradictory. (Why do we continue to believe that if someone
is highly skilled at one thing, their views elsewhere must have
profundity?)
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2) Derived from the first point, if males were more aware

of rape as a crime of which they can also be potential life-

long victims, Federal, state, local, and private agencies may

be willing to devote more resources than is currently the

case. Given: a) continued male preponderance in most areas

of governance, and b) that leaders will tend to take seriously

that which affects them directly, a heightened awareness of male

as well as female victimization from rape could yield increased

allocations of sorely needed resources. These days many crisis

centers are barely managing, and it would indeed be tragic if

some closed due to a public indifference which could be readily

countered with a proper, and full, addressing of the subject from

such a body as yours.

3) This matter is less significant in my mind than the first

two, though it is perhaps more politically sensitive (and will

require more words). Rarely have I raised the issue of male

victimization in conversations with women and met anything but

empathy and understanding. But occasionally I have encountered

a disturbing and frankly hypocritical subset of radical feminism

which seeks, in effect, to use rape as an honorific to highlight

male/female antagonisms. Indeed truly radical feminists going

back to Kate Millett assert unresolvable gender antagonisms to be

a fixed premise on which analysis of all male/female interaction

must be based. For such ideologues rape is a most hideous

and basic theme, famously articulated by Susan Brownmiller in
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Against Our Will in which she asserts that all men are potential

rapists; all women are victims; and rape is but an exaggeration

of what men do to women all the time. Similarly, Becky Thompson

wrote in a manual distributed by the American Sociological

Association, "I begin with the basic feminist principle that in

a ... sexist society we have swallowed oppressive ways. ... it is

not open to debate whether a ... male is sexist. He simply is."

To confound such convictions with the undeniable fact that men

too are victims of rape undercuts the premise of these virulent

minority views which pervade much discourse over the subject.

From my experience, such ideologues respond to the

undeniable dimension of male victimization of rape in manners

which range from consternation to laughter to angry dismissal--

a similar range to that I have witnessed among the "Bobby Knight"

types. Some women have even mockingly asked: did you enjoy it?

All such responses involve denial, in some cases indeed in the

full psychological sense of the word, of the complete human

tragedy of rape. The "Bobby Knights" are pathetic; the "Susan

Brownmillers," while not wrong (except in the assertion that all

men are rapists), are, however, sadly incomplete. Most listen;

many, however, chose to ignore. My colleague at the Pittsburgh

center had to dismiss a coworker who would not budge from the

concept that the center ought deal exclusively with women. Such

narrowness is often indulged at many institutional levels for

fear, I think, of any serious questioning yielding McCarthy-like
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charges of insensitivity. The paradox of course is that the

insensitivity here actually lies within the one believing she

is the more humane.

Violence against women needs to be understood in a humanist

context, for a more narrow feminist framework ignores many

victims. This is an ignorance which is distorting, alienating,

and dangerously empowering in its effects. In parallel,

treatment of domestic violence reveals similar pitfalls, for

many of the victims here are also male, and they are totally

ignored. Again, this neither negates nor diminishes such

horrors women face. But it does compel everyone to face the

tragic but unavoidable fact that all people are potential

victims, and that the proclivity toward violence is not the

purview of one gender. Indeed Ms. magazine has recently touched

upon the growing, heretofore closeted problem of domestic

violence within some lesbian households. Tendencies toward

violence may manifest themselves in different forms in men and

women, but neither is immune. (And indeed males and females

appear equally prone to child abuse.) But we allow the false

notion of gender immunity to color our treatment of issues like

rape. Hence to some victims--males--the message is: your pain

is not real, or at least it does not warrant much political

attention. (Such a perspective is not terribly different than

Bobby Knight's; both are fundamentally sexist.)

When we indulge falsehoods over the immunity some claim
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with respect to tendencies toward violence, many hidden prices

are paid. The acceptance of such notions of immunity super-

ficially comfort and politically empower. A still largely

male power structure accepts the rhetorical assertion of some

feminists that they legitimately hold 100% of the claim on

victimization here. This constitutes hegemony at its worst.

The exchange between the politically powerful and the officially

recognized victims soothes the powerful who can then congratulate

themselves that they have acted humanely, which they have, but

not as completely as they could. Meanwhile all other victims

are ignored, the politically acceptable victims have, with

the utmost of self-entitlement, drowned them. These offically

recognized victims then suppress any subsequent questioning of

the arrangement as that which does not fit the party line. They

thus become victimizers themselves while never recognizing it.

Further amplifying the treachery inherent in the potential

self-entitlement that arises in such work as you engage here,

consider the absurd canard that is actually gaining respect in

certain academic circles--that only whites can be racists. As

with respect to Becky Thompson's views that all men are sexists,

how can such views do anything but exascerbate hatreds? Yet they

are indulged by many in positions of institutional power for fear

of outraging those who will speak loudly if not cogently, the

same fears that silenced many who could have said lo'rto Mccarthy.

Here the simple fact is that no heart is naturally immune from
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hate, nor no mind from ignorance. The likes of Al Sharpton and

Susan Brownmiller need then to be ignored. Their sense of their

own immunity exascerbates the hatred they hold. Rejecting them

takes courage, the courage to see politics as more than a mere

matter of placating the noisiest constituencies. Let us keep

the likes of Martin Luther King and Betty Friedan at the

forefront and face all such problems in their fullest human

context. Otherwise they will simply keep coming back, not

despite our good efforts but paradoxically because of them.

The incompleteness inherent in seeing and-rhetorically

casting rape exclusively as a matter of female victimization can

too easily enter into official reports and journalistic coverage.

There is no question that women must live with far greater fears

of rape than men, wherever they work, walk, jog ... . But there

remain men who must live with ghosts that can be just as debili-

tating; of that I can personally assure you. The vocabulary of

gender exclusivity which colors the subject here adds to the

alienation and pain of the male victim. Few seem to care about

this, perhaps preferring to avoid the raising of the hackles of

politically and journalistically active feminist constituencies.

There is a hidden human victimization in the frankly political

calculations, be they implicit or explicit, which subsume the

indulgence of these noisy constituencies. The pattern of

political behavior that produces this victimization must be

broken if the problem of rape is to be handled with the complete



justice your committee doubtlessly desires.

Such work as your committee is doing can itself be of

therapeutic value to the victims of rape, independent of any

legislation which may emanate. For the fact of being recognized,

of being met, can be cathardic. In this regard, recall the

thoughts of the theorist D.W. Winnicott who said that if the

subject, the victim, does not feel met in any therapeutic

work regarding his/her traumas, the work will sadly recapitulate

those traumas. Your endeavors hold the potential of catharsis

for many rape victims, but if you fall into the same pattern of

virtually all politicians and writers who have gone before you

on this subject, you will compound the traumas of some victims.

Obviously, I believe you do not want to do that, but I am less

sure you understand the shift in the pattern of rhetorical and

political indulgence that must occur for you genuinely to avoid

this problem. People like myself have not the trumpeting power

of a Susan Brownsiller or an Angela Dworkin. We can only beg

you to consider the cogency of our thoughts over their mere

volume and political connectedness. Let truth be spoken to

power and not the reverse.

While psychologists could likely come to no consensus here,

I further conjecture that a casting of the issue of rape in male

vs. female terms, rather than in a context of violent criminal

vs. victim, may perversely empower males with latent proclivities

toward violence to feel somehow reinforced in their behavior



versus women--that they can thus act, not as criminals, but "as

men." Might some of our heady rhetorical habits indulged by

political convenience not unwittingly magnify this? Might our

tendencies to indulge certain political fringes then hurt in ways

we do not fully realize? Sometimes well-intentioned solutions do

actually aggravate a problem on hand, and I fear your committee

could easily fall into this trap.

Any addressing of the issue of rape ought never divide

humans on the basis of gender, it ought always seek to unite.

We often say rape has nothing to do with sex; it is a crime of

violence and degradation. Let that fact never be diluted or

distorted by an incomplete reporting of the victims, lest

efforts prove to lose their potential spiritual affirmation

and become but an instrument of interest-group politics.

I am grateful to you for your consideration of my thoughts.

Alan. LOVeso

Assoc. -Professor of History
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I. INTRODUCTION

Mr. Chairman and members of the Committee, thank you for the

opportunity to present this statement to you. I am Elizabeth

Athanasakos, National Preseident of Business and Professional Woman/USA

(BPW)/

Business and Professional Women/USA (BPW) supports the

ideals behind the proposed Senate judiciary Committee bill on Violence

Against Women. BPW commends the Committee, under the direction of

Chairman Biden, for introducing the first comprehensive package of

legislation targeting violent crimes against women. First, I would like

to tell you about BPW and its interest in the issues before the Senate

Judiciary Committee.

Business and Professional Women/USA (BPW) is an organization

dedicated to advancing economic equity, self-sufficiency, and full

participation in the work force for all working women. Formed in 1919,

BPW is open to working women and men without regard to financial

position, educational attainment or occupation.

BPW today is an organization of more than 120,000 members in

every State and Congressional district. BPW is bipartisan; forty-three

percent of BPW members are Republican and forty-two percent are

-1-
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Democrats. A majority of members have worked without interruption

throughout their careers and have a college degree; seventeen percent

have a graduate degree in their profession. The family status of

members is varied; fifty-four percent are married, twenty five percent

are separated, divorced, or widowed; and twenty percent are unmarried.

Over two-thirds of BPW members have household incomes between $20,000.00

and $75,000.00 per year. BPV membership is strongest in smaller

metropolitan areas and towns. Although BPW membership is strong nation-

wide, it is particularly strong in the south and the Midwest. In sum,

the profile of a typical BPW member is a politically active, mainstream

American who is employed full-time and continuously.

IN furtherance of BPW's dedication to advancing the economic

equity, self-sufficiency, and full participation in the work force fcr

all working women, T would like to address two issues:

1. Why "violence against women" is an issue

of impcrtrncc to women in business end cther

professions; and

2. W ether violent crimes against women have a

significant impact on women's economic

opportunity.

In addressing these issues I point cut that approximately

cne-third cf BPW's members own and operate their own businesses in the

-2-
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areas of banking, law, real estate, insurance, financial investment and

tax, to mertion only a few. Thus my comments address these two issues

cn violence against women from overlapping perspectives: tlat of tte

employer cf womer victimized by violent gender-based crimes and that cf

the individual victim.

II. VIOLENCE AGAINST WOMEN

The alarmingly high statistics on violent crimes against

womei, or gender-based crimes are staggering:

* Every 15 second, a woman is beaten by her husband or

boyfriend;

* Every six minutes a woman is forcibly raped;

-Battering is the single largest cause of inlur) to

women in the United States;

* Over I million women in the United States seek medical

assistance each year for injuries sustained by tieir

husbands or other partners;

A As many as 20% of hospital emergency room cares are

related to wife battering;

* One fifth to ore haIf cf American women were sexually

abused as children, most cf them by ani older male

relative;



* Of American women alive today, three out of four will

be the, victim of at least one violent crime;

* The incidence of rape has risen four times as fast as

the total national crime rate over the past IC years;

* In 1989, 3 to 4 million women were abused by their

husbands - a number greater than the women who were

married.

III. IMPACT ON EMPLOYERS

Violent crimes committed against women employees directly

impact their ability to perform at work, their absenteeism rates and

te medical benefit costs to the employer. This, in turr., increases the

cost of dong business, especially for the small mrincrity employer.

From the employer's perspective, the effects of violent crime or women

is debilitating. The following statistics are illustrative:

* Statistics on abused women from the 1985

National Family Violence Resurvey by the

Department of Crimiral Justice show that those

who were severely assaulted (victims who were

kicked, bitten, punched, choked, burned, beaten

cr had weapons used against them):

(i) spent twice as many days in bed as other women
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(ii) reported being in poor health three times as

often as other women;

(iii) bad twice as many headaches, four times the

rate cf depression, and five and a half

times more suicide attempts.

Slmong abused women surveyed 9.3% reported taking time

off from their jobs because of domestic violence

with 19% of those who were severely assaulted

spending time away from work;

* Harassmert or the job by the batterer, as well as

tie burden of time spent waiting to appear in court,

reduce battered women's ability to maintain or secure

employment;

* On a national level, domestic violence has been

estimated to cost employers between 3 to 5 billion

dollars annually due to absenteeism in the workplace;

* Medical cost related to domestic abuse are estimated

at $100 million a year; directly impacting the cost

cf medical benefits paid by employers.

1V. ECONOMIC IMPACT ON WOMEN

The costs, however, do not end with the cost to employers.

On an individual level, the costs in lost employment opportunities is

enormous. Derrived of the ability to be safe ir their own homes, to
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walk freely on the streets, and to travel alone without fear cf attacK
.
,

women find their employment options in life sharply reduced. This is

especially true when you consider that the likelihood of crime on

certain modes of public transportation acts as a barrier to mobility.

If women are in fear of becoming crime victims in t.e streets or on

public transportation, their emFloyment opportunities are dramatically

reduced.

IN addition, domestic violence impairs women's ability to

seel, and maintain employment, by deterring women fro. moving freely

within the communit). Women who either cannot le-ve their homes or are

afraid to show the physical effects of the violence will. either forego

employment opportunities available or Jeopardize their current

employment by absenteeism and poor wcrk performance.

Wive& are also psychologically victimized. They lose their

self-esteem, self-worth resulting in an inability to do the work or seek

the *ob oppc.rtLnities they could easily have done or obtained. Instead

they place themselves at lower levels cf income and spend weeks, months

and years in counseling. This, again, adversely affects their ability

to contribute financially to the family -. even after a separation.

A woman with children is also concerned over the possibility

that her husband or father of the child (children) will take the child

(children) out of the State. Will that State recognize a Restraining
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Order from the home State? How long will it take to get the children

back?

What if a woman is abused by her hLsband or boyfriend - will

the police cfficer recognize that the situation is serious and that the

woman "did not ask for it." Will one jurisdiction Lphold a Restraining

Crder of another Jurisdicticn or will the officer say that the

Retraining Order is not an) good because the Wife is living in a

different house cr apartmer.t than stated in the Restraining Order? All

these concerns and fears have. an adverse effect on the woman and her

work.

The following statistics provide support for the effect of

violer.t crimes against female employees:

4 One 1980 psychological journal reported that

almost 50% of the rape victims studied were

forced to quit Jobe in t.e year following the rape;

* In a Mir.nesota study, 1/3 of the women said their

abusing husbands had prohibited them frcm working;

said that their spouse had prohibited them from

going to school;

* In the same study, almost 25% reported that they

lost a job partly because of being abused; cver

50% reported that their abusing spouse .harassed
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them at work by phone or in pet son;

* An American Irsurance Association pilot study

reported that 44%/o of the battPred omen inte'r-

viewed lost a Job because of the abt-se; over 70%

were harassed on the Job by the abuser;

* Mcre than half of the women f.tudied in the AIA

study reported late for uor 5 or mote time&

each morth because of the abure; nd missed

3 days a month at work.

The economic consequences cf gender-based crimes against

women are magnified when c.ne considers the effects of such crimes

ageinEt young wonen. Recent stLdies show a startlingly high number of

woman students victimized by rapists. One study founC that a woman ir.

college has a I in 13 charge of being raped in a given year.

College wonen are not only at risk demographically

acquaintance rape happens most frequently aniong those between the ages

of 15 and -4), but they are at a rise psychologically and educationally.

It is not unuuual for a college voman victimized by rape., to drop out of

school altogether. And, even if a woman does not drop ott, she may feel

it necessary to interrupt her college career simply to avoid her

attacker.

-8-
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V. CONCLUSION

BPV strongly urges the enactment of federal legislation to

combat &ender-based violence. To this End we must support the

Committee's effcrta at:

(i) Calling fcr the first federal program for college rape

education and Freventior.;

(ii) Making "safe streets fcr wcmen" a law enforcement

priority by irstring that States uill have the kind cf resources

necessary tc. step up police protection, prosecution, and conviction;

(iii' Creating grants to States, cities and other

Iccalities to i.prcve Fecurity in public transportation, to enhance law

er.forcement, prosecution, data collection, victim services programs

and/cr organizations, HIV testing of convicted rapists, and for EIV

testing and counseling fcr victims;

(iv) Providing funding for capital improvements, such as

lighting &nd camera burveillance, to prevent crime in public

transportation and nFtional and public parks;

-9-



(v) Encouraging certain essential State law refcrmb, stch

as linking federal funds to the eractmernt of State laws requiring

payments for forensic rape exams;

(vi) Recognizing that we carntot effectively combat violent

crimes against women without education on the kind of attitudes that

nurture violence (i.e., rape prevention)

Thank you for the oppcrttnity tc. present this testimony.

-10-
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Joan Lima
42 Tioga Avenue
Yonkers, NY 10704

4/3/91

Victoria Nourse
Senate Judiciary Committee
SD/224
Washington, DC 20510

Dear Ms. Nourse:

I spoke with Tracy last week, regarding the April 9th hearing.

She called me today to tell me you had the people you required
specifically for this hearing.

Tracy as well as Iona Siegel, Director of the Mt. Sinai Rape Crisis
Intervention Program here in New York, suggested that it I could write
to you anyway. Perhaps it can be useful in the future.

I wanted to write to someone a long time ago, in regard to the laws
concerning punishment for rapists and perpetrators of other violent
crimes, but I didn't know who to write to. Your office sounded like
just the right place to send my letter.

Thank you for your time. Perhaps you can get back to me to let me
know what you think regarding the enclosed information and if it really
is helpful at all, or if anyone really hears what it says and if there
are constructive ways my opinion can help.

Thanks again.

Sincerely,
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Many years ago, I was held captive for over 34 hours and tortured
and raped by one, clean-cut, decent looking teenager, with a knife,
a needle in the handle of the knife and instruments I didn't recognize.
That incident,changed.the entire course of my life.

Now" after a;nation has been. outraged for the last several weeks over
the brutalirape and beating of the jogger in Central Park, I have
a great need::for, someone to hear me; not just Anyone, our lawmakers,
the peopleWbo make up our justice system.

'don't believe for a'pdnute that this incident was racially motivated
in the *least:' If an'animal, a dog or cat crossed the path of those
teenagers that night: they probably would have tortured and killed
it. If ohe:.of their own, a lone teenager, had crossed their path,
they would have done the same thing.

When my crime' happened, I was not only outraged at just the fact
that it happened, .I'.'was outraged that the laws were not a strong
enough deterrent to prevent that from happening to me in the first
place. . .":

The rapist himself, was confident enough -to brag to me about two
things. The :first was that he didn't think he would get caught,
and the other; was that even if he did get caught, "Jail was not
such a bad. place", he said. They have recreation, entertainment,
doctors', 'dentists, 'whatever' he would need. Ile said if he was real
lucky, they'would send him to a prison where they would allow his
girlfriend to-visit and stay over night with him, but if not, another
inmate would do.

When I was';a child, my parents could get me justice. In school,
my teacher' or principal could get justice for me. When I became
an adult, I -found there was no justice that protected me.

The' last weeks, city officials have held prayer vigils outside a
dying .yictim's hospital and also prayed that the public wouldn't
hate, and ask for the death penalty. Those prayers were a little
late for the jogger, for me and for other surviving victims the world
over. Why, didn't they pray before. Why didn't they care enough
before, to have instituted 'laws to prevent these hedJous crimes and
at least if.'crimesahappen anyway, the law would put these criminals
in jail and 'lock them up forever. Instead, because of our own greed,
plea bargaining came into existence. We weren't satisfied we had
one criminal; we wanted a bigger criminal. We also wanted to make
things convenient, speed things up for everyone, plea bargain justice,
sanity and hope for all our futures away. A first time rapist can
trade off for something like 10th degree sexual miscondut, after
all, 'we don't want to ruin the future reputation of the rapist, the
victim's future doesn't matter. A vicious beating and torture can
become aggravated assault. These lesser crimes mean little and
sometimes no'jail time-at all for the criminal. If a person is out
on parole, probation *or for whatever reason, and he rapes and kills
a doctor in .Bellevue but doesn't have his lawyer present when he
makes his confession,' even though the police have all the physical
evidence, the evidence .is all thrown out, which equals, NO CRIME
HAS BEEN COMMITTED. How can our justice system not see that whatever.
laws determine a crime to be interpreted in that way, that 'that law
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is insane.', If the people in our justice system do see that those
laws are insane,'.why haven't they changed them? The police say,
all I can .do is arrest .the person, they're out on the street before
I finish my'.report. : The prosecutors say, I did my best. I 'had all
the evidence; everyone knew. the criminal was guilty as hell, but
the courts'{had to...throw" everything out. The judges say, my hands
are tied,."4 can obly.pass judgement and carry out the law the way
they are.written. 'if a person got up in front of a group of people
and proposed the law tha way it is interpreted in the statement above,
the. group..would say'he was insane and they would probably throw the
nut oUt...kYet.that'., what actually happens in real life, after the
trials, .tiftthey -6atch. the. criminal), the behind the scenes plea
bargaining"!and the'.like. When the doctor in Bellevue was killed,
city. officials were outraged then too.

I want the.,peple.with the power to change those ridiculous, insane
laws to car'enilgh to hear me and people like me. Who do I write
to? Who do'.I'talk.,to? Justice system is not a person's name. Judge
is not a person's'name.' Which judge, which lawyer? My family, friends
and' otheriisukviving: victim friends care, but they can't change thelaw.,. ., . ,. ,'! I-

I.. speak for. myself.)and for others I know, victims and non victims
who say.we should reinstate the death penalty. When we express this
feeling,'.it s not from a vigilante s point of view to have the death
penalty,'.ors;Just for'the hell of it, it's because of thi frustration
of seeing.• that our present Justice system doesn't work. The reason
they.'ask 'for the death penalty is because it is the ONLY GUaRMITEE
that the criminal would not slip by the justice system;lie couldn't
get out of'.Jail. The criminal wouldn't slip by and maybe not spend
even one day in jail..

Our officials have no right to be outraged and tell us not to be
angry. They're *the ones who say in their election speeches that
they will,•get TOUGH on criminals. We should have asked them what
their definition-o7 tough is.

Between my.-crime years' ago, and the jogger today, the only way the
law.has changpd, is that the justice system has made it easier for
thel-crimioals • to .get :away.*with their crimes. And what about the
victims&, doctors# psychiatrists, friends and family can't always
put the 'victim back- together again, but the criminal is out free
to do whatever they.want.

I thought.to"myself we are giving the city back to the animals, but
S.realized that even'animals don't do that to their own. They fight
to protect, to feed their own. They just don't turn on their own
and.slaughter them for no reason.

Many people are Worried that nuclear war will destroy humanity.
Humanity is already destroying humanity. I think we should stop
and do something about our now, if there is to be a future.

I needed someone to hear me. I trust someone will.
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The sound of a loud explosion soared the hell out of the rapist and the
a

viotim. A split second ohanoe for the viotia to try to push the rapist
away In the hope of getting away.

It sounds too unbelievable even for a Hollywood movie aoript or a novel.
Unfortunately, it wasn't (lotion, it wasn't a movie. That's how It really
happened to me. And I did get away. flappy ending? Not.quits, but working
on It.

The explosion was thunder, and it really was only a matter of seconds for
me to try to get away from a normal looking, but erased teenager, about 19,
who raped and tortured and did outrageously unspeakble things to me for
almost 4 hours.

For those 4 hours I fought to live, butlironloally ln.the end,I wanted to,
die. OnztinG awny woo not the happy ending you qtghtlapspot. -. ..

tI. " .,* . .... • .

The many physical wounds would eventually heal... Tou wouldn't be able to
see the hell I endured, Just by looking at me. 'But the mental wounds never
healed. There wan no bandage to cover the feelings of humiliation. There
was no antiseptio to wash away the feeling that I had been dumped into some
slimey, filthy pit that my whole being absorbed and oould never be washed
away. There was no -pill that oould relieve the'oonstant nagging pain, the
choked up lump in my throat at just' the t1ought of what happened to me. And
there were no rose oolored glasses to erase the image that reflected back
at me when I aooidentally caught a glimpse of myself in the mirror that
day. It was a pAoture that haunted my dreams at night and gave me
nightmares In the daytime when'I was wide, awake.,' ' '

It was all too horrible. Until I toid a counselor almost 20 'years later, I
hadn't told a living soul. After'al" that time, it seemed as hard to tell
as when It happened. I knew though if there evee was-to be a~happy ending
for me, it would oome'in the tell I ngt

But now I had i need for someone to'know that'someone did something so'
horrible to me,'that they had no rigfitto 'dothat to me..,' 1. neededasomeone
to know what I felt the pain and huft and'aege.'M I1neededlsomeone to Sel.'
outraged for me and hurt' for me and'I'guess 1:wished someone'oould somehow';
take it ll'away froime. So it staited'with py'ooun e1pr ind'Ishe gave me;
those thigs I n6ddd.. And (o,the ksi . ,Me I Nth .#did

know I needed,' that was hearing someone sfy t I waat I fault,' I'tried'j
some other avenues in the prooess',of

I
talkingit ouk: hjqAfound you have

' 
to;;

be very selective, I needed what'fblt'was''safe,,plaod#'and safe people.;
to talk to. 'Then'I learned about th Ht.',tSlnai'.Rape:Crisis Intervention .
Program, and net Iona, the Director of the prograkh.01deoided to meet'with
Iona and 10 other survivors, listened to them, talked~to them. It wasn't
easy, but this program was the'only'thing that helped." It helped to rid me
of the humiliation and disgust that somehow'beams'noe, though I had done
nothing wrong and enabled me to get bak',somef.the'tparts of me and my'

life that were left be ind with a rapst.IrNow I.knewthere were people: who
knew how I felt, people who roared and wanted'to help.'"I,:I wasn't alone with
a mad'rapist anymore.'"I finally got away froi"the. rapiastiat last,

S, 1,'It 4

L • "~a ' .. ' ! uv, ' A Z ,. L.. • ;,.,

.Aie.* hL .~j ' . #
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The center for women Policy studie6 wa6 founded in 1972 ab the

first national policy institute to focus specifically on the

social, legal, and economic status of women. From its creation,

the Center has conducted research, developed policy options, and

provided technical assistance to policymakers and advocates alike

on issues of violence against women. During the 1970s, for

example, the Center was instrumental in defining rape as a federal

policy issue and contributed to development of the Rape Prevention

and Control Act. With support from the federal government over

many years, the Center also established the first national Resource

Center on Family Violence and published the Journal, Response to

the Victimization of Women and Children.

We are pleased to have the opportunity to present testimony

to the Committee, based on our current work in this field. Our

testimony will support efforts to include violent crimes against

women in the definitions of hate crime. We believe that similar

protections must be provided for crimes against women -- of all

racial, ethnic, and religious groups -- that are motivated by

gender, as are provided for crimes motivated by race, nationality,

ethnicity, sexual identity, and religion. The following statement

is submitted for the official record of the Committee's hearing on

this issue.

This statement is drawn from the Center's forthcoming Policy

er tentatively entitled Violence Aaainst Women as Bias

Motivated Hate Crime: Defining the Issues. We decided to develop

this report in response to two related but disparate events -- the
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passage of the Hate Crimes Statistics Act of 1990' without

inclusion of gender bias crimes, and the murder of fourteen women

engineering students in Montreal by Marc Lepine, who declared his

intention to "kill the feminists" and then lined up the women

students against the classroom wall and opened fire with a 22-

caliber automatic rifle. Though not a crime of sexual violence,

this was a classic example of a sexist crime, a hate crime.

To understand the nature and extent of violence against women,

we first must look at the culture of domination and patriarchy

against which women's movements worldwide have struggled for many

years. Indeed, during the past two decades, feminist theorists

have written extensively about these issues' and have defined

violence as the quintessential example of sex discrimination and

sexual oppression. As Charlotte Bunch has recently reiterated:

sex discrimination kills women daily. When combined

with race, class, and other forms of oppression, it

constitutes a deadly denial of women's right to life

and liberty on a large scale throughout the world.

The most pervasive violation of females is violence

against women in all its manifestations, from

wife battery, incest, and rape, to dowry deaths, genital

mutilation, and female sexual slavery.'

Violence -- and the internalized and constant threat of

violence -- are seen as instruments of control, keeping women in

their place. As with other hate crimes, violence against each

woman terrorizes and intimidates the entire-class -- all women.
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As this Committee has undoubtedly heard from others testifying on

behalf of the Violence Against Women Act, the threat of violence

permeates every aspect of women's lives. It alters where women

live, work, and study, as they try to be safe by staying within

certain prescribed bounds.

Women -- whether they are white or women of colu,

heterosexual or lesbian, young or old -- know that they cannot go

to places men can go without the fear of being attacked or

violated. Campuses, parking lots, libraries, shopping centers,

packs, jugging trails - all are possible danger zones.

And, even when women stay within those prescribed bounds their

safety Is not assured; studies have shown that women are most at

risk with their intimate partners or friends.' Women learn these

rules when they are girls; they learn to "protect" themselves by

restricting their lives, to "be careful" and to accept the blame

when their precautions fail. In short, women learn their "place"

and their fear very early.

Women also learn (as do men) the cultural myths about violence

against wumen which continue to victimize women and which, in large

part, still shape our attitudes. These myths suggest that woman

battering and rape are "crimes of passion," that wife abuse is a

"private, family affair," and that women who are battered, raped,

or killed "had it coming" because of some fault or error of their

own. Even when violence against women is defined as a societal

rather than a personal problem, it does not receive the level of

serious attention that other violations of individual freedom or

48-613 0 - 92 - 9
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of civil and human rights receive.'

Such attitudes are woven throughout the fabric of our society,

and violence against women still is portrayed as acceptable and

Inevitable in many subtle and overt ways. These attitudes are so

deeply ingrained that a Rhode Island Rape Crisis Center survey of

1,700 sixth to ninth grade students in 1988 found that a

substantial percentage of these pre-adolescents and adolescents

believed that a man has the right to kiss or have sexual

intercourse with a woman against her will, particularly if he has

"spent money on her." Half of the students said that a woman who

walks alone at night and dresses "seductively" is "asking to be

raped."'

As men absorb arid accept their patriarchal rights of ownership

of wife and children, they also may assume their right to control

and demand obedience from their wives arid partners and even to use

force to ensure it. Indeed, the common law's "rule of thumb" is

evidence of longstanding legal and political support for such

violence.' Cultural support reaffirms it, as "men who assault

their wives are actually living up to cultural prescriptions that

are cherished in Western society -- aggressiveness, male dominance,

and female subordination -- and they are using physical force as

a means to enforcing that dominance."'

Battered women who seek to break the cycle and free themselves

from abusive relationships still confront sexist assumptions that

further victimize them. In court, battered women often are blamed

for the abuse and its seriousness is minimized -- suggesting that
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such violence is a normal expression of male dominance. Examples

are legion, as the women who operate shelters for battered women

and the attorneys who represent them can attest; in one case, for

instance, the Judge hearing her divorce case told a battered woman

-- who had suffered physical and mental abuse during 23 years of

marriage -- "that he thought she was lying and that he could not

believe that her husband, an upstanding citizen, would beat her

unless she 'had it coming.'"'

Women who are raped are further victimized by cultural myths

infused into the legal system' and the rape laws that were based

on patriarchal assumptions about female sexuality and men's rights.

Women who are raped must defend themselves from the suggestion that

they consented to violent sexual intercourse by "contributory

behavior" -- by saying "no" but meaning "yes," by wearing

"seductive" clothes, by having had a prior sexual history, by going

to "dangerous" places (a bar, a campus fraternity party, Central

Park). In short, women must confront the assumption that most men

do not rape and that most women bring it on themselves.

Acquaintance rape, like wife abuse, is still defined as a

woman's persona] problem. The myth that rape is a crime of

sexually aroused and violent strangers -- not "normal" men, not

friends or dates or partners -- further punishes women. It is

assumed that the existence of any prior relationship suggests

consent and that a man is entitled to sexual control of a woman;

acquaintance and date rapes thus are trivialized and hidden.

Indeed, young women who report such assaults on campuses often find



6

themselves doubly punished for raising the Issue.

While stranger rape and acquaintance rape are both considered

rape, the differences in attitude and prosecution are monumental.

Men who know their victims are least likely to be arrested,

prosecuted, and convicted. Where there is so-called "contributory

behavior" by the woman, juries are less likely to convict. An

aggravated rape -- defined as one in which there are multiple

assailants, the rape is accompanied by additional violence, or the

rapist uses a weapon -- will more likely result in a conviction.

Indeed, while theoretically all rapes are Investigated and

prosecuted to the fullest extent of the law, in reality if a woman

Is raped by a stranger -- especially If a weapon has been used and

the alleged rapist is a man of color while the victim is white,

thus reflecting the extent of race and sex bias combined -- she is

more likely to be believed and to see him prosecuted and

convicted."

Finally, while male murder victims are likely to be murdered

as a result of felonious activities or during alcohol or drug-

influenced brawls,"' women are most likely to be murdered simply

because they are women. Many murders of women are classic examples

of gender-biased hate crimes. Perhaps the most obvious case is the

Montreal murders committed by Marc Lepine, mentioned earlier;

before he murdered fourteen women engineering students, he

expressed his hatred of them as "feminists" who had gained entry

into the male dominated field that he could not. Their visibility

in this field increased his anger and hatred of all women; not only
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did he resent their success, he also blamed their presence for his

failure to be admitted t.o the engineering program. It is a classic

case, to be sure. But it is not the only one.

Feminist analyses have been instrumental in ensuring that

violence against women is no longer defined solely as a crime

against an individual who happens to be female and is unfortunate

enough to become a victim. While not every man beats his female

partner or rapes women, feminist theorists would suggest that

society's acceptance of patriarchal assumptions and structures also

accepts and condones these violations of women's autonomy. The

evidence is in the fact that women worldwide "are routinely subject

to torture, starvation, terrorism, humiliation, mutilation, and

even murder simply because they are female.""

"The message," Charlotte Bunch reminds us, "is domination;

stay in your place or be afraid. Contrary to the argument that

such violence is only personal or cultural, it is profoundly

political. It results from the structural relationships of power,

domination, and privilege between men and women in society.

Violence against women is central to maintaining those political

relations at home, at work, and in all public spheres.""

The Center for Women Policy Studies takes the next step in

this analysis -- placing violence against women in the context of

widely accepted definitions of bias-motivated hate crimes. We seek

to show that acts of violence based on gender -- like acts of

violence based on race, ethnicity, national origin, religion, and

sexual identity -- are not random, isolated acts but rather are
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crimes against individuals that are meant to intimidate and

terrorize the larger group or class of people -- women.

The very pervasiveness of violence against women -- reflected

in available statistics, inadequate as they may be -- documents the

extent to which "the risk factor is being female."' Department of

Justice figures show overwhelmingly that reported crimes against

women are Increasing while crimes against men are decreasing.

According to a recent study by this Committee, the rate of sexual

assaults is now Increasing four times faster than the overall crime

rate, and the number of reported rapes reached 100,000 in the

United States in 1990. Since 1974, assaults against young women

have risen by an astounding 50 percent, while assaults against

young men have dropped by 12 percent." Many women live in fear

of violence not only on the streets but in their own homes.

Women are not safe on the streets

* In 1984, 2.3 million violent crimes (rape, assault, and

robbery) were committed against women over the age of 12."

* In 1988 the FBI received reports of 92,486 forcible rapes

of women over the age of 12; only 20 percent to 40 percent

were stranger rapes."1

* In 1982, 4,118 serial murders were reported; the majority

of the victims were women."

* Two hundred and three rape cases, many involving prostitutes

or women who used drugs, were dropped by the Oakland (CA)

Police Department without even minimal investigation."

* Since 1974, the rate of reported assaults against women ages
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20 to 24 has risen by 48 percent, but assault rates against

young men in the same age group declined by 12 percent."'

Women are not safe in their homes

* Every 15 seconds a woman is beaten by her husband or

boyfriend.2"

* Thirty percent of women who are homicide victims are killed

by their husbands or boyfriends."

* Each year, 4,000 women are killed in the context of

domestic violence situations -- by husbands or partners who

have abused them.2'

* One in four -- 25 percent -- of women who attempted suicide

had been victims of family violence."'

* One in seven women in a San Francisco sample reportedly

were raped by their husbands.'

* Nearly nine percent of college women who are raped are raped

by family members."

Women are not always safe with their friends

* Rape crisis centers report that 70 to 80 percent of all

rapes are committed by acquaintances of the women."

* A study of 2,291 adult working women found that 39

percent of rapes were committed by husbands, partners, or

relatives; only 17 percent were committed by total

strangers."

* According to a national study, 84 percent of women who

had been raped knew their attackers.'

* Studies of high school and college students conducted
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during the 1980s reported rates of dating violence

ranging from 12 to 65 percent."

Women are not safe on college campuses

* In a survey of 3,187 college women, 478 reported having

been raped; of these, 10.6 percent were raped by

strangers, 24.9 percent were raped by non-romantic

acquaintances, 21 percent were raped by casual dates,

and 30 percent were raped by steady dates."

* One out of every four college women is attacked by a rapist

before she graduates; one in seven will be raped."

* More than hdlf of college rape victims are attacked by

dates."

* The number of college women raped in 1986 was 14 times

higher than officially reported in the National Crime

Survey."

Women are not safe in the workplace

* A study by the federal Centers for Disease Control found

that 42 percent of workplace trauma deaths of women from

1980-85 were homicides, compared to 12 percent of men's

occupational fatalities."

Women are not safe from sexual harassment at school. at work.

and on the streets

* A government s'irvey revealed that 42 percent of

female respondents working in federal government agencies

reported that they had been harassed during a two year

period from 1985 to 1987."
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* A survey of women psychology graduates found that 17

percent had sexual contact with their professor while they

were working towards their degree.'

* Virtually every woman has been subject to some form of

street harassment, in which individual men or groups of men

whistle, make sexual comments or slurs, issue sexual

invitations, or yell obscenities at women passing by."

These statistics do more than demonstrate the pervasiveness

of violence against women in our society. They tell us that women

are not safe anywhere, from anyone. In the larger sense, as Susan

Schechter has stated: "violence against women robs women of

possibilities, self-confidence, and self-esteem. In this sense,

violence is more than a physical assault; it is an attack on

women's dignity and freedom."" And each act of violence against

a single woman intimidates and terrifies all women.

These are not isolated random instances of violence in our

homes and on the streets. Yet as compelling as the statistics on

reported crimes are, they represent a substantial undercount of

actual violence against women, for a variety of reasons. Many

women's anti-violence groups believe that violence against women

Is minimized because women's lives are not valued and the violence

is so commonplace." Perhaps for similar reasons, women often do

not report incidents of rape and battering; national studies

indicate that as many as four million women are battered each year,

but only about two million cases are reported.' Furthermore, only

7 percent of all rapes are reported to police and fewer than 5

,f ""
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percent of college women report incidents of rape to the police;

more than half of raped college women tell no one of their

assaults.

While women often are the victims of violence for the same

reasons men are (robbery, burglary, larceny, motor vehicle theft),

women also are victims of violence simply because they are women.

This continuum of hatred of women is expressed in forms ranging

fro sexist language and harassment to explosions of violence such

as rape, assault, and murder. Although such violence is

traditionally seen as "personal," it is not.

Yet the suggestion that violence against women ga women should

be defined as bias crime and included in anti-bias crime

legislation has met with some resistance. Allies and partners in

efforts to ensure equal rights for all have expressed questions and

doubts about the efficacy of including gender in hate crimes

legislation, about the usefulness of defining rape, battery, and

murder of women as bias-motivated hate crimes, and about the

legitimacy of fashioning appropriate civil rights remedies for such

crimes.

Violence against women does indeed meet the requirements of

widely accepted definitions of hate crimes, which are acts of

terrorism directed not only at the individual victim but at her/his

entire community." It is violence directed toward groups of people

that generally are not valued by "mainstream" society and who do

not have full access to institutions meant to remedy social,

political and economic injustice.
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The most comprehensive definition of hate crime, which has

been accepted by various anti-bias crime organizations, was

originally developed by the California Attorney General's

Commission on Racial, Ethnic, Religious, and Minority Violence:

(a hate crime Is)... any act of

intimidation, harassment,

physical force or threat of physical

foxce directed against any person, or

family, or their property or advocate,

motivated either in whole or in part by

hostility to their real or perceived

race, ethnic background, national origin,

religious belief, sex, age, disability,

or sexual orientation, with the intention

of causing fear or intimidation, or to

deter the free exercise, or enjoyment of

any rights or privileges secured by the

Constitution or the laws of the United

States or the State of California whether

or not performed under color of law."'

It is interesting to note that this definition originally

included "sex" as a protected category; but when it was adopted by

other organizations, "sex" was deleted. Indeed, the history of

this definition's development is instructive. It was adopted by

the Criminal Justice Department of the State of California. While

"sex" was included in the definition itself, the Journal article
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explicating the definition and the concept of hate crime did not

include any discussion of sex--based hate crime. This omission

undoubtedly reflects the fact that even when violence against women

Is understood to be a pervasive form of hate violence, it remains

ill-defined and often invisible except in feminist analyses of the

kind cited above.

Other organizations have relied on the California definition,

but have deleted "sex" from the list of protected groups. The

definition of bias-motivated hate crime adopted by the Anti-

Defamation League (ADL) of B'nal B'rith states that hate crime is

"any act to cause physical injury, emotional suffering, or property

damage, which appears to be motivated, all or In part, by race,

religion or sexual orientation.""

The definition adopted by the National Institute Against

Prejudice and Violence states that hate crimes are violent

expressions of bigotry that are damaging to the preservation of

equality, because they focus on superficial characteristics which

victims are powerless to change and which do not relate to

individual accomplishments or other common criteria of self-

worth."

Finally, the federal Hate Crime Statistics Act of 1990, signed

into law in April of 1990, defines hate crimes as those that

"manifest evidence of prejudice based on race, religion, sexual

orientation, or ethnicity."" The Hate Crimes Statistics Act

mandates the collection of data on murder, non-negligent

manslaughter, forcible rape, aggravated assault, simple assault,
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intimidation and arson, as well as destruction, damage or vandalism

of property motivated by hatred against those groups enumerated in

the Act." A House of Representatives report on the Hate Crimes

Statistics Act states that "while each incident represents a

personal tragedy for the victim, hate crimes are an attempt to

intimidate a larger group or class of people."'"

The Women's Project of Little Rock, Arkansas, which monitors

hate crimes in Arkansas, includes violence against women in Its

definition of hate crime. In fact, the Project adopted the

definition of the California Task Force; and, without realizing

that "sex" had originally been included in that definition,

incorporated gender in its definition, believing it was the first

group to do so. Indeed, the Women's Project is one of very few

that monitors- sexist, racist, anti-Semitic and homophobic hate

violence and that has developed theoretical support for its

inclusion of violence against women as hate crime: "hate violence

comes from generalized hatred or prejudice toward a group of people

who hold in common a single difference from the defined norm --

religion, race, gender, sexual identity -- and it evolves out of

a societal system of oppression such as anti-Semitism, racism, (or]

sexism. "

Peter Finn suggests that hate crimes can range from

threatening phone calls to murder; they include the full range of

words or actions intended to intimidate or injure an individual

because of his or her race, religion, national origin, or sexual

identity." He also suggested guidelines for identifying whether
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a crime is bias related, which have been adopted by the National

Institute of Justice:

* common sense (such as burning of a cross on a lawn)

* language used by the perpetrator (such as slurs)

* severity of the attack (including mutilation)

* lack of provocation

* previous history of similar incidents in the same area

* absence of any other apparent motive (battery without

robbery, for example)'1

Acts of violence against women -- from threatening obscene

telephone calls to street harassment, from battering to rape to

serial murders with mutilation -- clearly include many of these

characteristics.

The use of racial, ethnic, and homophobic slurs characterizes

either a verbal attack or the defacing of property as a hate crime.

Women too are subject to hate language daily -- including sexual

innuendos, catcalls, threats and other street harassment -- that

are meant to intimidate, harass, and denigrate each woman and all

women. Yet women are the only group in society that is expected

to view such harassment as "flattery." Further, hate language

often accompanies violent assaults; it is so intense and obscene

that I cannot quote the words used by men who rape, batter, and

murder in this chamber.

Many experts believe that so-called "motiveless crimes" --

such as battery without robbery or murder without an apparent

motive -- are indicative of hate crimes.' Both media and police
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reports officially define virtually all serial murders of women and

many individual murders of women by men as "motiveless crimes."

The "motive" for rape is generally understood to be hatred of

women, rather than sexual desire -- thus suggesting hate crime.

Further, as other experts in the field of domestic viole ice

undoubtedly have testified in earlier hearings, wife abuse is

clearly a "motiveless" crime of domination and control. In

virtually all of these cases, the "motive" is hatred and anger at

women, acted out on a particular woman.

Many acts of violence against women involve the excessive

violence, including mutilation, that characterizes bias-motivated

hate crimes. Tndeed, those who monitor such violence daily, as our

colleagues at the Women's Project in Little Rock do, are

overwhelmed at how extraordinary it is, how excessive and brutal

the attacks are.

For many, the ultimate example of hate violence against women

is that perpetrated by serial murderers, who usually mutilate their

victims, frequently binding, raping, and torturing them before they

murder them. And the "people who torture, kill, and mutilate in

this way are men, while their victims are predominantly females.""

Of the five college students murdered in August, 1990 at the

University of Florida in Gainesville, for example, four were women

and three of them were mutilated. The police profile of the

murderer described him as a "methodical killer who stalked his

women victims at close range, and he seemed to have a taste for

petite brunettes.""
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Further, even though the police stated that the young man who

had beerv killed was clearly an unintended victim, news reports of

this and other similar cases often use gender neutral terms, thus

suppressing the fact that the murderer almost always is male and

his victims are female. As news reports from Gainesville made

clear, these murders traumatized the entire university community

and left the community of women terrorized, fearful, and

intimidated -- as bias crimes are intended to do.

Although these well-publicized serial murders are truly

horrible, and clearly fit the accepted definitions of bias-

motivated hate crimes, far more women are murdered every day -- by

men -- in ways that also suggest hate crime -- by the lack of

provocation, the lack of apparent motive, the severity of the

attack, the existence of mutilation, and the obvious intention to

terrorize and annihilate. In Arkansas, a mostly rural state with

a population of 2.3 million, 81 women in the state were murdered

in 1990, in cases where robbery was not a motive. According to the

Women's Project, in 65 of these cases the murderers were known; in

all 65 cases, the murderers were men and in all cases there was a

lack of any other apparent motive. In 48 of these 65 cases, the

killers were known to their victims -- 18 were husbands, 5 were

estranged husbands, 12 were boyfriends, 3 were estranged

boyfriends, 4 were acquaintances, and 6 were other relatives; in

20 cases, the relationship was unknown.

These murders -- by partners and relatives of the women

victims -- were particularly brutal; 45 of the women were shot,
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including 10 who were killed by shotgun blasts to the face and one

by a shotgun blast to the stomach. Fifteen women were murdered by

stabbing or cutting and seven by strangulation; three were beaten

to death and fuur were burned. In one particularly horrific case,

the man tied a rope around the woman's neck, tied the other end to

his car, and dragged her down the road until the road ended and she

was dead. In some cases, there were witnesses: 11 children

witnessed their mother's brutal murders. And in some cases, there

were related murders: six children were killed with the women."

The guidelines for identifying an act of violence as a hate

crime can also be applied to wife (or partner) abuse. Indeed, the

murder of a woman that results from battering is not a domestic

quarrel that "got out of hand"; it is the ultimate result uf

systematic violence. A Police Foundation Study in the mid-1970s

found that in 85 to 90 percent of partner homicides, police had

been called to the home at least once during the two years

preceding the homicide. In more than half of these cases, police

had been called five times or more." According to more recent

data, the average battered woman is attacked three times each year"

and a third of women are battered again within six months after a

reported incident of abuse."

And both the murder of a battered spouse and the battery

itself suggest hate crime; the brutality, the frequent use of hate

language and name calling, the terrorization of the woman (often

over many years), and the lack of motive other than a man's

domination of his female partner portray these as hate crimes."
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What makes many of these sexist hate crimes different from

hate crimes based on religion, race, ethniciLy, or sexual identity

is the intimacy of the relationship. In the case of acquaintance

rape as well as wife abuse, it is in the Personal interaction and

daily contact that male domination and gender bias -- expressed

through violence -- cnexist and survive. Batterers act out their

terrorism against women they believe they own, whom they can

control and dominate with impunity.

It is, perhaps, for this reason that understanding that most

violence against women Is bias-motivated hate crime is so difficult

for many otherwise concerned individuals and groups. The idea that

women provoke tho violence directt.d ag.ai nFt them is the defense

often used by perpetrators of acquaintance rape and battering;

Indeed, it is virtually only in such cases that "blaming the

victim" in this way is an accepted defense against charges of

assault, rape, and battery.

But as we have seen, hate crimes are usually defined as crimes

perpetrated against an unknown victim who represents a hated

"minority" group. Yet women are often victimized by close

associates, close to home, as well as by hate-filled strangers.

Women are not a separate minority group in society; nor can women

be seen as a group only encountered on the street or in the

workplace. Women are part of all families and communities; women

do not need to "cross community boundaries" to be attacked and

violated.

Yet sexual violence against women is only "counted" as a hate
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crime If the woman can claim that she was raped because of her

race, ethnicity, sexual identity, or religion. Indeed, the federal

Hate Crimes Statistics Act's enumeration of violent crimes for

which data are to be collected includes "forcible rape," but

"gender" is not included as a protected category. This suggests

that an act of sexual violence against a woman can only be a hAte

crime if she also "fits" another protected category.

Observers of hate crimes also point out that these crimes are

significantly different from other violent crimes because of the

motivation that provokes them. Not only do hate crimes victimi;u

whole groups, but their Individual victims generally suffer more

serious harm tharn do other crine victims. They are more likely to

be attacked by multiple perpetrators and suffer long-term

psychological harm than are victims of other crimes." Gang rape,

an increasing phenomenon among acquaintances on campuses as well

as strangers on the streets, certainly fits this definition. And

"battered woman syndrome" itself evidences the existence of long

term psychological harm as a result of violent abuse and

intimidation over time.

And violence against one woman affects all women. As I am

certain this Committee has been told -- by other witnesses and by

the women in your lives -- virtually ll women, whether they have

been victims of violence themselves, have been intimidated by the

pervasiveness of such hate violence into living lives governed by

fear. A recent study interviewed 5,000 people in several large

cities to find out how fear influenced their daily lives. Sixty--
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eight percent of the women, but only 5 percent of the men, said

they never go to bars and clubs alone. And 47 percent of the women

but only 7.5 percent of the men said they never go downtown alone

after dark. 2  Can it be that this "female fear" still is so

accepted and so "ordinary" that it Is considered normal? We would

suggest that it really represents the success of hate crimes

against women -- who are, as a group, terrorized and intimidated.

Finally, another characteristic of hate crimes that links

gender-bias crime with racial, ethnic, religious, arid homophobic

violence Is the continuing backlash against the movements for

equality. As a recent article in Governing magazine pointed out:

"You can't vandalize the Black Sttident Center until there is a

Black Student Center and you can't throw things at the Gay Rights

Parade until there is a Gay Rights Parade."'" It has also been

suggested that the escalation of violence against women during the

past decade is in part due to a male backlash against the gains of

feminism. The fault lies not with feminism or with women seeking

equality but with the vestiges of a patriarchal culture that

terrorizes women; when supremacy is challenged, whether it is

racial or sexual domination, this terror may be intensified." As

we have seen, terror may be in the form of verbal harassment, rape,

assault, or murder -- a continuum of violence held in place by old

attitudes and myths, by hostility to women and to women's equality.

Despite this and much more evidence, crimes motivated by

gender hatred are not included in the data collection mandated by

the Hate Crimes Statistics Act." Although feminist groups that
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were part of the Coalition on Hate Crines Prevention introduced the

Idea of Incliiding gender, the Coalition decided not to do so, for

a variety of reasons. The fit-t reason was a political and

strategic one: some members of th: Coalition wanted the bill to

pass quickly and believed that including gender would delay

pasage; they suggested that the Coalition could consider including

gender bias at a later time.

Some groups also expressed the concern that Including gender

would open the door to lobbying by other groups for inclusion of

violence based on age, disability, position in a labor dispute,

party affiliation, or membership in the armed forces. Others

believed that including gender would make the Hate Crimes

Statistics Act too cumber:3unme and complicated, thus -hampering

enforcement.

Others who opposed inclusion of crimes against women in the

Hate Crime Statistics Act suggested that data collection would be

too difficult, because violent crime against women is so pervasive

and not all acts of violence against women fit the definition of

"hate crime," particularly if the violence is committed by an

acquaintance. The Anti-Defamation League, for example, prepared

a document that presented arguments for and against including

gender in hate crimes statutes, which suggested as one argument

against including gender that "a substantial majority of women

victims of violent crimes were previously acquainted with their

attackers. While a hate crime against a black sends a message to

all blacks, the same logic does not follow in many sexual assaults.
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Victims are not necessarily 'interchangeable' in the Lame way; in

cases of marital rape or date rape for example, the relationship

between individual perpetrator and victim is the salient fact --

whether the defendant is a woman-hater in general is irrelevant.""

Feminist theorists and anti-violence groups would riot agree.

As we have shown above, much of the violence against women that is

not now defined as hate violence does indeed qualify for inclusion

in that category. Rather than eliminate such crimes from

consideration, careful analysis of data and crime reports -- using

guidelines for defining characteristics of hate crimes -- could be

mandated. As with crimes motivated by other forms of prejudice,

a determination could be made whether a particular crime against

a particular woman meets the criteria for defining a bias-motivated

hate crime.

Further, the suggestion that "the relationship" or

acquaintanceship between victim and perpetrator is "the salient

fact" and that "whether the defendant is a woman-hate-r in general

is irrelevant" assumes the legitimacy of male ownership and

domination of women; the notion that violence committed by an

acquaintance or partner cannot, by definition, be motivated in

major part by woman-hating in general ignores the reality of these

crimes against women. Victims are indeed "interchangeable" when

a batterer abuses a second wife or a college student commits

multiple date rapes, for example. We must identify the crime

itself and its motivation rather than- perpetuate old patriarchal

notions. And we must also remember that crimes based on race,
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particular qualities as well; they are not necessarily identical,

but they are all bias-motivated hate crimes with certain essential

characteristics in common.

We are particularly gratified that this issue has been raised

in the Violence Against Women Act, which for the first time labels

crimes of violence based on gender as bias crimes that deprive

women of civil rights." Title Ill, "Civil Rights," defines gender -.

violetice against women as a bias crime and provides civil rights

remedies for women survivors of gender-motivated crimes, defined

as "including rape, sexual assault, and sexual abuse, or any other

crime of violence committed because of gender or on the basis of

gender.""

We look forward to working with the Committee to ensure that

the remedies provided are appropriate and powerful. We believe

that these remedies must provide women of all-racial and ethnic

groups with the same legal recourse as Is currently available to

victims of violence based on race, religion, and national origin.

We are grateful for this Committee's leadership in confronting

violence against women as the crime against society that feminist

theorists have long understood it to be. Until women can live and

work without fear of victimization and annihilation, we will not

achieve our goal of a free and equal society.
l.Public Law 101-275, 101st Congress, April 23, 1990.
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primarily the woman he must control, mentally/physically." Eva
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TESTIMONY OF THE FAMILY RESEARCH COUNCIL

IN SUPPORT OF A RIGHT OF ACTION AGAINST PORNOGRAPHERS

FOR VICTIMS OF CRIMES INCITED BY PORNOGRAPHY

Senate Committee on the Judiciary

April 9, 1991

The Family Research CouncJ! actively supports the creation of

a right of action in tort against pornographers, for victims of

crimes incited by pornography. Senator McConnell will shortly be

introducing a bill to achieve this goal, and the same concept is

also to be found in Title II of Senator Dole's Women's Equal

Opportunity Act. It is an idea whose time has come.

We begin with a piece cf personal testimony:

"My husband became 'addicted' to

pornography.... He started trying everything

out on me in our bedroom.... After one and a

half years of fear and three visits to

specialists to correct damage he had done to

my female organs, I filed for divorce."
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This quote is from a letter to the Attorney General's

Commission on Pornography.' The story it tells is typical of what

many witnesses told that commission about what pornography had done

to their lives.

The woman who wrote that letter, and potentially millions like

her, currently have some degree of protection in the criminal law,

both federal and state. But prosecutions are difficult. Even

though the Department of Justice has cracked some significant cases

in this area recently, they will no doubt admit that a lot of

noxious stuff is still out there. At present, in most states, a

woman has no legal recourse in her own right. All too often, the

real culprits are not really liable to the ultimate victims: the

battered wives, the rape victims, the abused children.

Does pornography really cause these things? There was a time

when many psychologists did not think so. Back in the 60s, when

barriers were falling throughout the realm of sexual morality, the

push was on to find that pornography was merely a harmless

diversion for the broad-minded. The catharsis theory became

popular -- the theory that pornography may act as a form of relief.

A 1968 Presidential commission substantially backed these views.

But things did not turn out the way that commission

anticipated. While pornography may indeed "bore" many of its

'See Pew York Daily News, September 6, 1986
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consumers, there were and are different reactions to this boredom.

While some turned away from pornography, many others turned toward

progressively harder, more violent, and more perverse forms of it.

This part of the pornography market grew throughout the seventies,

and is predominant today. These were among the findings of the

more recent Attorney General's Commission on Pornography, initiated

by the then-Attorney General, the late William French Smith -- a

commission on which Dr. James Dobson of Focus on the Family also

had the honor of serving.

The phenomenon whereby the addict is driven to ever-harder

forms of pornography is called desensitization. To produce the

titillation that used to be produced by relatively soft-core

material, the addict now needs materials that explicitly depict

rape, torture, scatological acts, and even dismemberment.

To think that such material, consumed in massive quantities,

has no effect on the outlook of the addict, is to defy reality.

True, he may not try to act out everything he reads about or sees

pictured, but at a minimum his view of what is normal will be

affected.

In the testimony of many of the women who spoke to the

Attorney Gerneral's Commission about the effects of pornography on

their marriages, a pattern emerges: the husband sta-:s out with

a penchant fcr porn that at first scarcely even alarms his wife;

48-613 0 - 92 - 10
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he gradually moves on to harder stuff, and more and more of the

family budget is being spent on it; in some cases he loses his job

because he spends exorbitantly long lunch hours in the porn shops;

and then there are, typically, the demands on the wife to start

doing what the people in pornography do.

Since these were married women whose husbands were or became

pornography addicts, their testimony naturally emphasizes the harms

done by pornography in the marital context. The evidence suggests

that among unmarried and divorced man, the ravages of pornography

may be even worse. According to a recent Justice Department study,

married men commit 9 percent of all violent crimes against women,

while divorced or separated men commit 35 percent and boyfriends

and ex-boyfriends commit 32 percent.
2

In view of the close correspondence between such cases and

what common sense should tell us about the effects of pornography,

it is wrong to dismiss such testimonies as "anecdotal."

Furthermore, there is academic research that points to the same

conclusions.

2Croline Wolf Harlow, Ph.D., Female Victims of Violent Crime,
Bureau of Ju-tice Statist-. s, Office of Justice Programs,* U.S.
Department of Justice, Ja-nuary 1991, NCJ-126826
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A three-year study by Dr. Edward Donnerstein of the University

of Wisconsin, done under the auspices of the National Science

Foundation, measured the attitudinal effects of exposure to various

types of films that linked sex and violence. He found that those

who viewed such materials were more prone, as compared with control

groups, to underes .mate the quantity and seriousness of violence

in a particular film, and to give a low estimate to the degree of

suffering undergone by a hypothetical rape victim.

Daniel Linz, a colleague of Dr. Donnerstein, did similar

studies using subjects whose psychological testing scores showed

them to be of above average aggressiveness. These subjects showed

the same level of desensitization after viewing two violent

pornographic films that the more average subjects had shown after

viewing five.

The Linz subjects exhibited the following attitudes after

viewing pornography:

- greater sexual arousal to subsequent

depictions of sexual violence against women;

- a greater tendency to endorse

deprecatory beliefs about women (e.g., women

enjoy sexual violence, women are often

-esconsilbie for their own rapes, etc.);

- a greater tendency (in a laboratory
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situation) to punish females.

One may ask why something that does as muoh harm as

pornography does nonetheless seems, in some quarters, te be less

harshly condemned than, say, smoking. Part of the answer is that

there are certain myths that prevail among the culture-forming

classes in our society, which function to protect pornography,

Here are some of those mythat

1) that pornography is a suitable diversion for mature mindoj

2) that opposition to pornography is a sign of intellectual

backwardness (this is the flip side of number l)g

3) that pornography has nc harmful effects on its users

4) that, whatever effects it may have on its users, it has no

effects on anyone else.

It may well be that these myths rest on a certain snobbery.

Lenience toward pornography is a sure way to distinguish oneself

from such culturally disapproved groups as fundamentalist

Christians, small-town dwellers, etc. Disapproving of the sort

of people who disapprove of pornography is virtually a class ritual

for urban intellectuals.

11" Scott, How Pornograph y Change. Attitudaa, In MINNERY,
ed., PORNOORAPHY, A HUMAN TRAGEDY, 1986, at 133
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I would suggest that if one must accredit oneself among the

sophisticated, there are better ways to do it than by being

indulgent towards something as toxic as pornography. After all,

it is impossible to say how many men start down the road toward

addiction, dehumanization, and brutality each time an influential

person states publicly that porn is harmless and that its opponents

are moe outmoded moralists.

A few words about the tort approach to pornography. A person

who has been assaulted by someone who was incited to that crime by

pornography is, herself, a victim of pornography. The primary

responsibility rests with the assailant, of course, but the

producers and purveyors of the material that. Incitvd the assailant

are also culpable. The harm that resulted was a reasonably

foreseeable consequence of their actions. They should be liable

to victim,

Traditionally, tort law demands proof of causation between the

act or omission complained of and the harm that the plaintiff

suffered. Before the age of mass production and mss

communications, this was a fairly straightforward matter. But

today, we *&o more and more plaintiffb who can prove that they were

harmed by a certain product, and that the defendant manufactured
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some of that product, but who have difficulty proving that the

defendant's particular product caused the plaintiff's particular

injury.

This is the difficulty generally raised about tort liability

for pornographers. One of the ways the courts have solved it in

product liability cases is to reason that if the defendants placed

the plaintiff at risk, then they should bear the burden of proving

that their particular product did = cause the plaintiff's harm.

What the plaintiff has to prove is that he or she was injured by

a product, and that the defendants manufactured at least some of

that product.4

The various pornography victims' compensation acts being

debated in this Congress all require tht the plaintiff link the

defendant's pornography to the assailant's act by means of expert

testimony, the assailant's testimony, or unusual similarity between

the acts depicted and what the assailant did. This is at least as

high a causation standard as any we have seen in the recent

products liability oases.

it is time to provide bone !*gh deterrence against producing

LU a.,&., Collins v. EII Lilly Co., 116 Wis.2d 166, 342 N.W.2d
!7, .Lat. Aecia z.ub n o .R. Squibb A Co. v. Collins, 469 U.S.
626~ (1984)
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material that has been shown to turn men into monsters. The Family

Research Council urge. that this Congress enact a Pornography

Victims' Compensation Act.
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font Vederal Baress No.

April 9, 1991

NI. Victoria Yours*
foate Judiary Comittee
224 Senate Dirksen
Washington, Do 20510

AXI VNITTEr TSTIHONY FON ENATOR DIDDEN'S HR RING ON
VIOLEUNC AGAINST WON AND THEIR CIVIL LIGHTS

Dear NI. Nourso,
As a result of my conversation with Ms. Tracey Dougherty, I an

sending this testimony in the above-captioned matter.

Does this sound like american justice to you?

I was at a toga party and the music was loud. so I left with one
gum to talk in his oar. Ten minutes later -- three of his friends
got in the back of the oar and hold me, This is where the beginning
of the abduction happened. As we drove, I went into shook. I1 1
could think of was how I could get out. I went to jam my foot on the
brakes and the driver said, "if I did it again he would kill me." I
said, "do you know that you will be charged with rape?", sensing that
that would be one if not one of several acts of violence done to me.
Aguy in the back showed me a badge and said he was a police
officer. I guess to intimidate me. I don't know whose apartment I
was taken to but terror struck over me as I was walking up to the
apartment. This is where they orally and vaginally penetrated me as
well as before taking me home, urinating on me. They brought me back
to the part in one of my assailant's shirt and shorts. I went in
got my clothes and went Kome, I was too ashamed to talk to anyone
not even my girlfriend. When I got home, I slept and did not take a
shower. when I awoke, I told my mother and called the police. They
met me at the emergency room. I did not go to work on Monday because
I was needed by the police for investigation.

.... /Continued
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page I

Tuesday, I went to work felt sick from the shots they gave me in
the hospital and told my boss. Ne said take as long as you like but
he fired me the day I came back from medical leave. Also, during
that timo my case was transferred down to another county where they
said the inoident occurred,

The other county was given the name of one of my assailants and
never brought him in for questioning. When the police asked two of
the girls about the incident, they incorrectly stated that I left
with all four guys and knew I was going to be raped. (I believe they
did this because they may have been threatened by the perpetrators.)
They never brought anyone else in for questioning nor have they done
to date. When my father and I went to the police department, they
tried to stop us from pressing charges.

To date, almost 5 years later, the hospital and Violent Crimes
Oompensation board said I did not contribute in any way to the
assault and cleared my good name. The guys are still out there and
the #tate Bureau of Investigation says that there was nothing they
could do. One guy at the bureau even said, "Isn't it your fantasy to
be raped by four guysl" I cannot feel safe until they are in ail or
I know that heir dead.

Also, when I was sixteen years-old, a boy who molested me got
psychiatric care and I was to go home and be well-adjusted.

Memories, thoughts of suicide, being on anti-depressants and a
obance of being my old self will never happen but why should the

sutice system victimiso us even more because by humiliating us and
Vested us like damaged goods to be forgotten about.

Should you want more information about this, copies are available
on request. Please send all inquiries tel Ms. Dawn Bosshard, c/o
Bosshard Bros. Electric lv,, IS Water St., Hackensack, NJ 07601,

Survivor,

Dawn Bosshard

VI/.LIAM J, ROSINSON
NOTARY PUDLIC OF IIW JUISEY
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THE WOMEN'S CIRCLE
OLD AGENCY BOX 689
SISSETON, SOUTH DAKOTA 67262
(605) 698-4129

Hay 3, 1,91

The Honorable Joseph R. Siden, Jr.
United States Senate
Chairman, Senate Judiciary Committee
Washington. DC 20510-0802

Dear Senator lideni

We are Indian women working In the sexual assault and domestic
violence movements. We are writing In support of the Violence
Against Women Act (8.15) and to express our potticp about some
Issues end concerns that have been raised regarding the effect of
certain Title Z provisions on Indian people.

The Violence Against Women Act addresses some of the major problems
that we have faced in our efforts to end violence In the live of
Indian women and children. We have leadership roles In our
organizations, In our communities and In the national battered
women's and sexual ammault movements. We face first hand and day to
day the problems of Indian women who have been battered end/or raped
by their partners and who have attempted to receive a just response
to that violence.

We know that the law is followed to the letter when It is used
against Indian people and other people of color. We recognize that
the law enforcement and judicial systems are disproportionately
harsh on people of color. We also recognize that the increase in
penalties in 8.15 will most effect Indian people. However, while we
as Indian women stand side by side with our brothers in the fight
against racial oppression, violence against Indian women t causing
great and irreparable harm not only to Indian women but to our
families and communities as a whole. This violence and destruction
must stop.

federal sentences need to be increased because compared to the
violence committed, no one is being convicted or sentenced, Indian
or nonindian, on or off reservations. The current penalties are not
adequate for Indian or nonlndian offenders. federal courts are
presently sentencing below their own guidelines with sentences for
nonaggravated sexual assault now averaging 4 years. it is necessary
for Congress to correct this problem. furthermore, since the
majority of rapes are acquaintance rapes, many of which are
nonaggravated, an increase in federal sentences for nonaggravated
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Page Two

rape will serve to equalize the treatment of stranger and
acquaintance rape.

We also favor the mandatory restitution section of the bill. The
concept of restitution is traditional in many tribes. If someone
does harm to you part of the consequences are to restore the
damage. Although Indian people and other people of color suffer
disproportionately from economic injustice, consideration of a
violent person's economic circumstances should not take precedence
over the harm caused by violence to women and children. Offenders
are not totally without resouroel land can be sold and prison
salaries can be used for this purpose. The concern that restitution
would provide a constant reminder of the orime is misplaced since
women and children have to live with the effects of violence for the
rest of their lives.

Indian women and children are not safe in their hoies and
communities. The focus needs to be on the women and children
because their needs are not being addressed or met. In addition to
Increased penalties the issues of criminal Investigation and
prosecutorial discretion needs to be addressed. federal courts are
failing to prosecute and in turn failing to inform tribal courts
that they have done so. If not In the context of this legislation,
we urge the Senate Judiciary Committee to look into the problems of
criminal investigation and prosecutorial discretion at some future
time.

We as Indian people have not always had equal access to the justice
system to meet our needs. The measures outlined in this bill will
allow us to begin to have access to justice. Thank you for your
efforts to address violence against women and for listening to our
concerns,

sincerely.

Brenda Hill
Women's Circle
(domestic violence and sexual
assault program serving Lake
Traverse Reservation)
Sisseton, 8D

Barbara Anderson
Southwest Women's Shelter
(serves 10 counties and Upper
and Lower Sioux Reservations)
Marshall, HN
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Karen Artichoker
Director, White Buffalo Calf
Women's Society Shelter/South
Dakota Coalition Against
Domestic Violence and Sexual
Assault/National Coalition
Against Domestic Violence
Vermillion, SD

Tillie Blackbear
Chair, National Coalition
Against Domestic Violence
St. rrancis, SD

Danna rarabee
Sexual Assault Program of
Beltrami, Cass and Hubbard
Counties
(serves Red Lake and Leech Lake
Reservations)
Bemidji, MN

Nary Ann Largen
National Network for Victims of
Sexual Assault
Arlington, VA

Bey Warren
Northwoods Coalition for
Battered Women
(Shelter serving Hahnoman,
Clearwater, Lake of the Woods,
and Beltrami counties and White
Earth and Red Lake
Reservations)
Bemidt, HN

Elvira Wood
Reno Sparks Indian Colony
Substance Abuse Program Reno
Sparks Indian Colony, NV
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Native American Rights Fund.."'-"
W~kz 171NSWsNW * * U)MS4M *ZO~f Wf$f WIM(340M NW.

may 3, 1l ON
ftbmook

The Honorable Joseph R. lden
United States senate
Washington, D.Co 20510-0102

Dear Senator siden

The Native American Rights Fund submits the attached
statement of its Client, the Turtle Mountain Chippewa Tribe of
Worth Dakota, on 0. 15 -- the Violence Against Women Act. We ask
that the comments be made part of the record and be considered at
mark-up.

This bill has the potential to significantly Lsot Zndian
tribes nationwide because most reservations are subject to
Federal jurisdiction over major Cries such as rape. We
respoctfully request that the Judiciary Committee consider the
ecial effects this bill may have in ndian Country as explained
in the attached statement and mark the bill up accordingly.

Thank you for the opportunity to comment.

Sincerely,

Peg Rogers,
MAR? attorney

Bnolosurei Statement of Turtle Mountain Chippewa Tribe

Resolution Ho. 4414-04-91

oci All Members of the senate Judiciary Committee (v/enclosure)

Honorable Edward Kennedy Honorable Herbert Kohl
Honorable Howard Metuenbaum Honorable Strom Thurmond
Honorable Dennis DeConcini Honorable Orrin Hatch
Honorable Patrick Idahy Honorable Alan Simpson
Honorable Howell Heflin Honorable Charles Orassley
Honorable Paul Simon Honorable Arlen Speoter

Honorable Hank Brown



Written StateMentof the Turtle Mountain Ch gomwa Tribe
Bubmitted to the genats Judiftary Couittslk
on S. 15 - the Violence-Against Women Act

The Turtle Nountain Chippewa Tribe of North Dakota submits

this statement and the attached tribal council resolution (No.

4414-04-91), on S. 15, the Violence Against Women Act, through

its attorney the Native American Rights Fund, a nonprofit law

firm representing Indian interests nationwide. We ask that these

comments be added to the hearing record for consideration at mark

up.

We first wish to commend Senator Bidon for devloping

legislation designed to curb violent crime against women not only

on the streets and other public places, but in the home. As an

Indian sovereign nation, we applaud Senator Siden's efforts to

expressly inclitde tribes as eligible grantees in many of S. 15's

proposed grant programs, such as Title Its general law

enforcement grant provisions. Tribes can clearly benefit from

the increased federal funding for law enforcement domestic

violence shelters, and education programs that S. 15 proposes.

a. 15 shows a sensitivity to the funding needs of tribes by

expressly including tribes in many of the bill's substantive

provisions.

However, we ngggM the increased federal sentences proposed

by Title 1, subtitle A because Indian people would be

disproportionately impacted. Although no less law-abiding than

non-Indians, Native Americans comprise the single largest group
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sentenced under federal law for the sexual offenses addressed by

3. 15. According to the U.S. Sentencing Commission, in the

twelve month period between October 1, 1989 and September 30,

1990, approximately 60 percent of defendants sentenced for

aggravated sexual abuse and 75 percent sentenced for sexual abuse

under federal law vere American Indian# and Alaska Natives. This

unusually high percentage results not from any abnormal criminal

propensity on the part of Native Americans, but from the fact

that Indian reservations are the most populated areas subject to

federal jurisdiction.' While 8. 15 does not expressly state

that Indiana should bear the weight of the increase* penalties,

that would be its result.

We suggest the following alternative approaches to the

Judiciary Committee with regard to increased federal sentences:

1. If Congress prefers increased sentences rather than one

of the two alternatives suggested below, a. 15 should be amended

to add an opt-in provision for individual Indian tribes.

Allowing each tribe to decide for itself whether the increased

sentences should apply to its members on the reservation would

further the federal policies of self-determination and tribal

sovereignty. Senator Biden has proposed a tribal opt-in

provision for the expanded death penalty in his general crime

'Compare, for example, the Navajo Indian Reservation, which
had an Indian population of approximately 132,000 in 1980, to
Shenandoah National Park, which has a maximum of 344 residents
during its peak season (98 resident federal employees and 246
private employees of concessionaires), according to fiqures
supplied by the Park to NARF in a telephone conversation on
February 23, 1991.
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control legislation (S. 618). We support that approach in the

crime bill, and believe that the language used in a. 618 would

work equally vell in Title X# subtitle A of a. 1. We prefer the

opt-in approach to the lengthened federal sentences of 6. 15, but

offer the following two alternatives for the Committee's

consideration.

2. Instead of lengthening sentences, mandate treatment.

The House counterpart to S. 15 (H.R. 1502) incorporates this

approach, which we believe to be the more constructive choice.

3, Direot th4 U.S. Sentencing Commission to examine

current penalties for federal sexual crimes to deteftLne whether

they are appropriate and to recommend changes, if needed. This

alternative would expressly direct the Sentencing Commission to

consider the impact of increased sentences on Native Americans by

soliciting testimony from tribal governments and individuals

residing in Zndian country. The Commission's recommendations

would be published in the Federal Register, where interested

parties would have the opportunity to comment. This alternative

is supported by the National Women's Law Center, the Women's

Legal Defense Fund, the United Methodist Church (General Board of

Church and Society), Ministry of God's Human Community, the

American Civil Liberties Union (Women's Rights Projeat), and

other organizations.

Zn addition to commenting on the increased sentences in

Title 1, we wish to comment on the interstate enforcement

provisions of Title I#Z, subtitle A. This section criminalizes
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interstate travel followed by injury to a spouse or in violation

of a protection order. Tribes are defined as "states" in this

section, which means that crossing reservation boundaries as well

as crossing state lines without leaving a reservation amount to

interstate travel.

We understand that one rationale for including tribes in

this section was to prevent individuals from traveling into or

out of a reservation for the purpose of avoiding prosecution or

enforcement of protection orders. We support that purpose.

However, many reservations are bisected by state lines. We

believe the bill should be amended to expressly exclude tribal

members crossing state lines without leaving their reservations.

S. 15 would expand federal jurisdiction into areas where

only tribal jurisdiction exists today, contrary to the federal

policy of strengthening tribal sovereignty by encouraging strong

tribal courts. For example, a Navajo Indian on the Navajo

Reservation in Arizona could drive into New Mexico without

leaving the reservation, commit a misdemeanor assault on his or

her Navajo spouse, and be prosecuted in federal court under S.

15. Under current law, tribal courts have exclusive jurisdiction

over misdemeanors committed on the reservation where the

defendant and the victim are tribal members. In the interest of

respecting tribal sovereign rights to self-government and

preserving the established jurisdictional arrangement, S. 15

should be amended to exclude tribal members crossing state lines

within their own reservations. The House bill has such an
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exemption.

Finally, we propose the following miscellaneous suggestions:

1. Title 1X, subtitle D (sec. 245 on page 69), modifying

the Family Violence Prevention and Services Act, should be

amended to strike "is authorized to make" instead of "is

authorized."

2. Title 1I, subtitle E (Youth Education and Domestic

Violence) should expressly include schools funded by the Bureau

of Indian Affairs by inserting "including schools funded by the

Bureau of Indian Affairs" after "higher education" in Section

261(b) on page 77.

This concludes our comments on S. 15. We wish to thank the

Senate Judiciary Committee for the opportunity to convey our

opinions on the Violence Against Women Act--a bill which, with a

few amendments, has the potential to significantly benefit Indian

people.
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RESOLUTION N JMBER 441444-91 OF THE DULY ELECTED AND CERTIFIED
GOVERNING B )DY OF THE TURTLE MOUNTAIN BAND OF CHIPPEWA IND"ANS

A8, the Turtle Mountain Bend of Chippewa Indians, hereinafter referred to as the
Tribe, Is a i unloorporated Band of Indians acting under a revised Constitution and
By-Laws proved by the Secretary of the Interior on June 16, 1959, and
amendme its thereto approved April 26, 1982, and April 03, 1975; and

AS, Article I (a) Section 1 of the Turtle Mountain Constitution and By.laws
empowers the Tribal Council with the authority to negotiate with the Federal,
State and Local governments and with private persons; and

the Tribe ecognlzes the need for a8.1, "the Violence Against Women Act', to
provide fi r the safety of Individuals who are victims of sex crimes and family
violence; tid

the Tribe requests that the amendments suggested by Native American Rights
Fund, be i opted; and

The Trib favors the opt.In approach as an alternative to the lengthening of
federal e ntences; and treatment should not be of the opt.in approach bul
mae ds and

the Trl feels that the High Intensity Grants, Section 1411 and Section 1412,
be omltt and In Its place, and monies made available for treatment of sexual and
domes k abusers; end

It Is the Intent of the Tribe to assist the national campaign to combat family
violence now

BE IT R SOLVED that the Tribe approves of 89.15, with the above suggested
amendm nts,

CERTIFICATION

I Secretary of the Turtle Mountain Band of Chippewa Indians, do herebyounclH is composed of nine(9) members of .whom nine (9) constituting
at a meeting duly called, convened and held on the 25th day of April,

resolution was adopted by an affirmative vote of eight (8) In favor;
voting.

Jolean Peltier. Tribal Secretry

I, the undersigned Trib
certify that the Tribal (
a quorum were presen
1991 that the foregoir
with the Chairperson n

0OCUJE

WHERE

WHEREi

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

THEREFORE

Twila Martin.0Keahbah, Tribal Chairperson
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WUAM S. COHIN

Vlftd *cs *aat
WAIAtMMGTON, DC 20110-1901

May 24# 1901

Senator Joseph R. Side# Chairman
Senate JudicLar Comitte
224 Dirksen I Llding
U.s. Senate
Washington, D.C. 20510

Dear Joel

I have enclosed a copy of a statement from Lois
Glgay RecikLtt on behalf of-the Malne Coission on
Domestic Abuse concerning the Violence Against Nom Act(5. 15).

I would gzrmtly taZoiate your including Ns.
Reckhtt's statement In the oa=ltt4ees April 9th hearing
record on B. 15. in addition to being a member of the
Main* ComiLssion, M. IReoktt is Executive Director of the
Family Crisis Shelter in Portland Maine. Her statement
discusses t importance of the Violenoe Against Women Act
to ongoing f forts in the State of Maine to address the
growing problem of domestic abuse.

Thank you for your consideration of this request.,

With best wishes, I an

United States senator

Wlltkxoftolost 'e
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STATEMENT
LOIS GALGAY RECKITT, MEMBER

ON BEHALF OF
MAINE COMMISSION ON DOMESTIC ABUSE

8.15

The Maine Commission on Domestic Abuse is pleased to have this

opportunity to comment on the pending legislation concerning

Violence Against Women - 8.15. The Commission exists by virtue of

Maine's commitment to take steps in a comprehensive and effective

way to end violence in Maine homes. Because our own focus and

mandate is on domestic abuse, we will restrict our comments

largely to Title II - Safe Homes for Women Act. This in no way is

intended to imply a lack of interest in the other titles of the

act.

The Shelters and Safe Home Projects in Maine number nine - and

stretch from Caribou to Sanford. All have been receiving

approximately $1900 in FVPSA monies. Even when coupled with VOCA

monies, this represents loss than 10% of the monies needed to

operate these programs.

The number of domestic violence cases in Maine has been steadily

increasing. Recently released crime reports for 1990 show a 30.3%

increase in reported domestic assaults in Maine - 3699 cases per

year. Members of the Maine Coalition for Family Crisis Services,

however, report an even larger number served - 7585 in Fiscal

Year 1990. And the numbers served by all members of the Coalition
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are growing nearly exponentially.

Clearly, Maine has a problem - and it is one we cannot solve

alone. It is also true that a substantial number of families flee

here from other states seeking assistance. This is, in our minds,

all the more reason for the federal government to take a

leadership role in both funding and substantive issues related to

domestic abuse.

For my part, one of my most vivid recollections as a former

director of a shelter, was the call I received while working in

Washington, D.C. from a District Attorney in Maine telling me

that an ex-client of our program had been tracked down and

murdered in another state by an ex-husband who located her from

contacts within their church. There is no way for me to know

whether the provision in 5.15 calling for interstate enforcement

of protective orders would have helped her. But perhaps it would

have.

There are several issues special to Maine which we would like to

emphasize to the Senate. For one, the distances women are

required to travel are sometimes excessive - as you can see from

the enclosed map (remembering always that Maine stretches over

400 miles from Kittery to Madawaska).

Second, in Maine there has been increased attention paid to the
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plight of the homeless. This has resulted in the opening of a

number of shelters for this need. However, the experience of the

operators of these facilities indicates that the vast majority of

women seeking refuge are victims of domestic violence. This

indicates to us that the existing domestic violence shelters are

either too far away or too crowded to accommodate this

population.

Lastly, as a result of Maine's fiscal crisis, the monies usually

expended for the once per year conference of Maine's judges has

been out. This removes the ability of any group, ourselves

included, to effectively reach the members of the judiciary with

training on domestic violence issues. Title V. - the Equal

Justice for Women in the Courts Act v would clearly address this

need.

Maine has had for over ten years a comprehensive domestic

violence statute. In 1990 that act was made even stronger. All of

the segments of the criminal justice system are attempting

through the Commission and other forums to meet the needs of

Maine people in this area. The police in most jurisdictions, at

least on paper, have adopted pro-arrest policies. The domestic

abuse statute calls for mandatory arrest for violation of

protective orders. The prosecutors in the state have nearly

completed a Domestic Abuse Model Prosecutors Policy.
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What remains as a need are the funds to do the work we are all

committed to doing - to aid the victims of these crimes and to

substantially reduce the incidence of domestic abuse in Maine.

The commitment of the federal government to assist in

jurisdictional issues and to provide increased funding for

services and educational efforts is essential in order to meet

these goals.
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DOMESTIC ABUSE

SHELTERS 
0

OUTREACH SERVICES 0
SAFE HOME NETWORKS
SERVICE AREAS

, ./ .0,
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Dartmouth College Hwovi. - Kw Husmm . o755
DV#Vrtnunt of Phlloi1phy , Thornton Hall • 1 uMONs (603) 6.2386

tateent Ibr the Written Record on S.I5-Vloience Agains Women Act of 1991

Tot The members of te Senat Judiciary Committes
Fromsa 8San J. Prison, Assitant Professor of Ptilosophy, Dartmouth Colllo

MY name Is Susan Brison and I'm writing In support of 8,5 the Violenco
Against Women Act of 1991. Last summer, I survived a near ftal sexual assault
while on a trip to France. Actually, I'm still survivlng It, althouh my ysical
wounds have beald and I want to tell you some of the things I'm dearnin dunng
this Ions uningnably nfW roceesofrecovery. One orthe hardest tinlPto
recover rom ebeen tceknowedge that a man who didn't even know me hated
women enough to want to ruin my tife-Indeed, end it-just because I am a
woman, I would like my story to be pert of the written record on 81.15, especially
Insolr as It addresses Title II of the Act, which provides for a dvU lights
remedy In the am of gender.modvated violence.

The FB! has noted that In the U.. a rape Is reported on an average of
every 6 minutes. Every 18 seconds, a woman Is beaten. The prevalence, the
everyday.nen, of sexual violence, as evidenced by these mind.numbing statitues
leads many to think that male violence against women Is natural, a given,
sometln8 no In need of explanation and not amenable to cnge hen!
str telling peoplee about my attack, I said I was the victim oa Wnattem,,ted
murder,. people typically asked In horror, "What was the motivation? Were you
mugd? Was your purse matched?" When ' replied, "No, It started asa sexual
amaulto" most people were satisfied with that a, an explanation of why sam mn
wanted to murder me. I would have thought thm a murder attempt plus a sexual
amault would require more, not les, of an expla nation than a murder attempt by
Itsef.

Given the prevalence of sexual violence, It's odd that most people continue
to think that they, and the women they love, are Immune tolIt, provided, that i,
that they don't doanyhing "foolish," How many ofus have swallowed the
potentially lethal lie that "It you don't do anything wrong, It you're just careful
enough ou'l be sate"? How many of us hove believed st damagin
victim. andnil coroiiaryi "If you an attacked, It's becausey0 dl something
wrong"? These ae le. My purpose In telling my story Is not to let your pity,
nor to be sensationalLstlc, but to expose these 1ls and to help bridge the disce
between those of us who have been victimized and those who have not.

La summer, on July 4thl 1 celebrated my Independence by gong ftr a
morning walk along a peace ki nry road In a village outsde of

renoblIt wa g8orgeous day, adI didn't envy my husband who had to sta
inside and work on a manuscript with a French colleague ofniI sang to mymr
as! st out, stoppig to pt a oat and pick some wild strawberries along teway. A slbort while later, Iwas suddnly seie from behind. I hadn't sen or

runln Itomeand grabhing meihe frc e coln'te ha dl o
Idea what ws happen oed t ,pulled te rad and . into a bank In what sed like a . one moio

ay asasalant pinned me down, sa on top of me, and hit me with his fist. He was
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strong and muscular, and the blow knocked out a contact lens, realigned my teeth,
and caused one side otmy face to swell up so much that by the end of the attack I
couldn't open my left eye. Feeling absolutely helpless and entirely at my
assalnt's mercy, I talked to him, trying to appeal to his humanity, and, when
that failed, addressing myself to his self interest. He called me a whore and told
me to shut up. Although I had said I'd do whatever he wanted, as the sexual
amault began I Instnctively fought back which so enraged my attacker that he
strangled me until I last consciousness. When I came to I was being dragged by
my feet down a steep ravine. He had to do something with the body. I stl
couldn't believe this was happening to me and tried to wake up from what was
surely a nightmare. But it was no dream

After ordering me, In a gesapo-Ilke voice, to get on my hands and knees in
the muddy crok bed at the bottom of the ravine, he strangled me agaIn I wish I
could convey the horror of losing consciousness while my inimal Instincts
desperately fought the effects of strangulation, This time, I was sure I was
dying. But I revivedJust in time to see him lunging toward me with a rock, He

smashed It Into my forehead, knocking me out. When I came to, I felt no pain,
only terror, intensified by the fact that my other contact lens had flown out and I
Couldn't s anything more than vague shapes, At that moment, while my
smilt was hurling more abuse at me, I realized there are things worse than
dying and I wanted to give up the strugje. I was saved by a sudden, piercing
Image of my husband's future pain on finding my corps in that ravine. (Later
when I gave my depositlon to the police from my hospital bed, I stopped at this
point in the story and asked whether It was appropriate to Include this Image of
my husband In my reounting of the facts. The jendwve replied that it definitely
was and that It was a very good thing I mentioned my husband, since my
assailant who had confessed to the sexual assault, was claimingI had provoked
It Coutd It have been those baghg Gap Jeans I was wearing? Or was it the heavy
sweatshlrt? My maddeningly Wsductive Jogging shoes? Or was It simply my
walking along minding my own business that hadprovoked his murderous rage?)

I pleaded with my attacker not to kill me. He said he had to. I said I
wouldn't tell a soul about the atlltck, I'd say I was In a car accdent. (All this
pleading was, of course, In French, which put me at somewhat of a
disadvartage.) He ordered me to shut up while he listened for sounds coming
from tW road above us. I thought, this t my last chance, so ! screamed, as loud
as I coed, but no one heard. No help came. This final attempt to save myself
refueled his raie and he tried to wffocate me by stuffing my sweatshirt into my
mouth. When that didn't work, he strangled me again, and eventually he left me
for dead. As I later learned, he then headed home to take a shower, Chanp his
cloths, and have lunch as though nothing had happened. I managed to climb up
to the road and was rescued by a farmer who pulled me Into his tractor and
me to his houe, Neighbors gathered and somons called the police, a doctor and
an ambulance. I had multiple head Injuries, my trachea had been fractured by the
strangulation and I could hardly breathe, but Iknew I had to remain conscious.
Fortunately, the dbxylng pull towards oblivion was not as strong as the
galvanizng fear of dying without seeng my husband again. When I finally did
oe him, In the ambulance, I was (he later told me) unrecognizable.

My healing began during my eleven days In the Grenoble hospital, but I
had no idea how lng the procn would ultimately take, My emotional recovery
has been fadlitated b5y the fet that my assailant was swiftly apprehended,
Indited for rape and attempted murder, and put in prison where he awa it trial
this summer. But it was hampered by the thought that there was nothing I could
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do to protect myself and by the fe that even some weil.metnl Indivlduals,
caught up In th myth of their own Immunity, suggested the attack was someho

y nat I . On. sitafprion in a prosecutor's office, whom I had phoned for legal
a tre, stresed that Wh hery hd never been a victim and said ha I would
beneft from th experience by lanlng not to be so truslng of people ind to take
basic selfy precautioh Uke not going out alone late at night. She didn't pause
lon enough during her lecture for me to point out that I was attacked suddenly,
from behind, In broad dayrlight.

Those who haven't been sexually violated may have dimcullty
undetaning wh women who survive amult often blame lhem" Ivs, and may
wrongly attribute it to a sex.Unked trait of masochism or lack of self.esteem.
They don't know thl It can be loss painful to believe that you did somethlnl
blary than It ls to think that you live In a world where you can be attacked
at any time, any place mply because you are a woman, It s hard to go on
after an attach that Is both random-and thus completely unpredlctable..and nol
random, that is, a crime of hatred towards the group to whih you happen to
belong. I I hadn't been the one who wa attacked on that road In France, It
would have been the ned woman to come along, But had my husband walked
down that road Instead, h would have been sate.

The reallauion of my vulnerability led to a debilitating depal,. I wished I
could find something fooliAh something reckless I had done, so that I could
imply avold doing It In the K. ire, out as hard u I looked, I couldn't find
anyhing The ftis hat I was brutalized, tortured, and nearly killed, imply
bocua e an a woman.

Imagine how outraged, how cheated a woman feels It she "plays by the
rulss," circumscribed her life on a daily basis, deprives herself of a grant dial of
freedom menod by n-andshe stillgels assaulted. I'm convinced that the
way to eilnunate sexul violence Is not to restrict women's lives. Il Iol going
to be eUminlted by blaming and distancing ourselves from those who are
victimized. We have to putthe blame back where It belongs-.on the rapists, the
batterers, the murderers, and on the mlsogynous society that produces them and
aloens their victims

My healing has been a full.time Job and I suppose It will be a lte-ilong one
as walL But I am dealing. In fact, I feel stronger than I've ever felt before. I've
been helped In this process by countless hours of counseling by friends and
hnsly, by a superb women's sel.defede cdem (taught by LInda Ramzy Ranson),

by a survivors' support Sroup, by political activism, and by speaking out.
We can not affod to let sexual violence restrict our Ives any longer. We

are not going to let It "keep women In their place." We are going to take back the
night-and the morni and the afternoon-and the dorm roon., the dty streets,
and Mhe country roads, In speaking out, those of us who are survivors ar
reclaiming our volce, our ories, our seles.-MyN that have been violated,
llyicaUl brutallzd, and emotionally shattered. In passing the Violence apgs

=wonlo Act otP19, you will be helping us to reclaim our r(lhtto be in the
world.

Susan J. Drson
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STATEMENT BY CONFERENCE OF CHIEF JUSTICES ON S. 15 -
VIOLENCE AGAINST WOMEN ACT OF 1991

On January 31, 1991, at its midyear meeting, the Conference of Chief Justices
adopted a resolution which supported the general purposes of S. 15 and most of its
major provisions, but which took exception to Section 301(c). This provision, which

creates a federal civil right to sue for damages arising from crimes of violence
motivated by gender, could, as currently drafted, cause major state-federal

jurisdictional problems and disruptions in the processing of domestic relations cases
in state courts. Stated below are the reasons for the concerns of the state supreme
court chief justices.

Impact of Section 301 on domestic relations cases. If, as appears to be the case,

Section 301(c) permits civil stilts against male relatives, particularly against

husbands or Intimate partners, it can be anticipated that this right will be invoked as
a bargaining tool within the context of divorce negotiations and add a major
complicating factor to an environment which is often acrimonious as it Is. Adding to
the likelihood of this occurrence are the facts that: (1) the bill, in Section 302,
applies the Civil Rights Attorney's Fees Awards Act of 1976 (42 U.S.C. 1988) to
suits filed under Title III of S. U; (2)19ectIon 301(c) permits punitive damages which
would not be permissible under the laws of many states; (3) the term "crime of

violence," as used in Section 301(c) and defined in Section 301(d), appears to
Include misdemeanor assaults; (4) under this civil cause of action the "crime of
violence" would be provable not by an evidentiary standard of "beyond a reasonable

doubt," but rather by a mere preponderance; and (5) S. 15, by failure to make

federal jurisdiction exclusive, appears to grant concurrent jurisdiction to state courts
pursuant to the holding in ulOffshore Co. v Mobil Oil Corp., 453 U. S, 473,478.

The issue of inter-spousal litigation goes to the very core of familial

relationships and is a very sensitive policy issue in most states. It does not appear

that S. 15 is meant to plunge the federal government into this complex area which
has been traditionally reserved to the states, but this might well be the 'esult if the

current language stands. It should be noted that the volume of domestic relations

litigation in state courts b enormous. State courts reported the filing of 17,321,125
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civil cases in 1989, of which roughly 20% were domestic relations cases (see table
below). This volume alone should raise a warning signal about introducing a major
new ingredient into this area.

COMPARISON OF CIVIL CASELOADS: FIVE STATES

Tort 8%

Contract 13%

Real
Property

Domestic
Relations

Estate

Mental
Health

Small
Claims

9%

14%

23%

2%

30%

TOTAL 100%

Elorid a anaA Minnel North
1akota11% 3% 5% 2%

9% 41%

20%

28%

8%

2%

23%

100%

11%

20%

9%

3%

13%

100%

4%

14%

22%

7%

1%

46%

100%
Source: State Court Caseload Statistics: Annual Report 1989

22%

5%

36%

11%

4%

20%

100%

It should also be noted that the very nature of marriage as a sexual union
raises the possibility that every form of violence can be interpreted as gender-based.
It would be imprudent to include spousal litigation under Section 301 when in fact
the criminal protections afforded spouses under Title n of s. 15 incorporate
Chapter 109A of Title 18, United State Code which permits marriage as a defense
to a charge of sexual abuse ( 18 U. S. C. See. 2243(c)(2) ).
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Section 301(c) appears to eliminate, or at least vitiate, the "state action" requirement
for civil rights litigation and is so broad in scope that it can, with unknown
consequences, throw great confusion into state laws and decisions affecting

hundreds of thousands of litigants. Section 1983 of Title 42, United States Code
provides a federal civil remedy for persons whose rights under the Constitution or
federal statutes have been violated "under color of state law." Section 301 of S. 15
invokes the "state action" language of Section 1983 but significantly changes its

effect. As Section 301(c) of S. 15 is now worded, "state action" is not a prerequisite
for a suit as it is under Section 1983 of Title 42. Instead, Section 301(c) of S. 15
applies to "Any person, including any person who acts under color of any statute ..
suggesting that any individual can be sued under the law without reference to the

"state action" test. This breadth of coverage raises important implications for state-

federal relations and appears to be a major shift in the jurisdictional balance
between state and federal courts.

In pursuit of a noble, but fairly limited, objective, Section 301(c) overrides

state laws on damages and civil suits between spouses, and creates a definition of a
"crime of violence "which is so broad that it makes minor misdemeanors the basis

for a civil suit under 301(c). Specifically, Section 301(d) defines a crime of violence
by incorporating the following language from Section 16 of Title 18, United States

Code,

The term crime of violence means:

(a) an offense that has as an element the use, attempted use, or
threatened use of physical force against the person or property of
another, or
(b) ....

Obviously, there is a need to protect women. It is, therefore, hard to take issue with
any aspect of a bil which arises from a genuine concern for the welfare of women.
However, sober consideration of the broad-scale implications of Title III of S. 15
can only lead to the conclusion that in pursuit of a narrow objective it can wreak

major unforeseen changes in a large area of civil litigation which is not federal in

nature.

Concluain The Conference of Chief Justices reaffirms its opposition to Section

301(c), requesting its elimination, or at the least, amendments to address the

concerns noted above.

48-613 0 - 92 - 11
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Men's Ani-Rape Resource Center
Rus Ervin Funk, Coordinator
P. 0. Rox 73559, Washington, D.C. 20036
301-386.2737

OIVIL RIGHTS VOR WOMEN

Rue Ervin Funk
Men's Anti-Raps Resource Center

Rape I# a fundamental violation of a person's very being and
their right to self determination. Domestic violence is a
fundamental violation of a person's bodily integrity and their
right to autonomous decision making. To violate these rights
needs to be defined as a violation of that person's civil rights.
Defining raps and domestic violence as the civil rights viola-
tions that they are is important because men's violence against
women occurs on such a massive scale as to have become generally
accepted. Additionally, men's violence Is so common in our
society as to have effectively created a "hostile environment"
for women. Oreating the understanding that men's violonob is a
violation of one's civil rights could dramatically alter the
arena of the discussion, and begin a dialogue which could see
actual reductions in these forms of men's violence. further-
more, it is an insult to define men's violence against women as

....other than a civil rights violation--for that interpretation
implies that t victims/survivors are acceptable targets, and
that's forms of violence are in some way different than other
forms of hate violence.

Civil Rights are those rights which are generally recognized
as being fundamental to all members of the human race. They
include, as has been art culated eleowheret the right to vote,
freedom of expression, the right to quality educational 6ppor-
tunities, among others. All of these rights are guaranteed
regardless of race, ethnicity, religion, etc. These rights
should also be guaranteed regardless of a person's gender.

Most basic of these rights, as stated in the Declaration of
independence, is the right to "life, liberty, and the pursuit of
happiness." Given the extent and forms of men's violence against
women--rape (victimizing 42% of all women ), domestic violence
(victimizing 84% of all women "), and sexual harassment (vie-3
timizing 78% of all women In the classroom or the work place ")
coupled with the ever present threat of men's violence that
impacts on all women's lives, and it becomes quickly apparent:
that women's most basic civil rights are being violated on an all
but a continual basis. Ixpanding the thinking of what Is meant
b civil rights to include these rights would improve the quality

i fe not only for individual women who experience victimiza-
tion, not only women as a class, but for all of us as citizens,
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Additionally, such legislative language provides the
opportunity for women to file a class action suit against a
particular institution (such as a university administrations,
police departments, etc.) for not providing a safe environment
for women. As has been shown historically, there Is a direct
relationship between civil suits and institutional responses.
Allowing women the possibility for civil recourse could motivate
state and local governments to Implement effective policies
addressing the concerns of the victims and survivors of me's
violence, as well as combatting that violence.

3) It Is important, when considering the possibilities of
expanding the civil rights language to include women, that women
be recognized as a specific "class" of U.S. citizen. When a
particular group of people is targeted or "set aside" for
specific forms of discrimination and abuse, it has been argued
that these kinds of groupings then constitutes a "class" of
people. The person who is attacking is not only victimizing the
person as an individual, he Is also attacking the person as a
member of a particular class, Men beat and rape women not only
as Individual human beings, but as members of the class "woman."

In terms of civil rights violations, when a certain class of
people Is victimized by a specific form of victimization (such
as rape or domestic violence, gay-bashings, lynching, etc.) and
that person happens to be a member of a specific class of people
(Black, Homosexual, Woman, etc.), then that Individual should
have the right to file for civil damages as a result of that
victimizing experience. This protection is currently afforded to
people based on their membership In racial, ethnic, or religious
classes of people. This protection should include women as well.

It must be kept in mind that not all individuals within a
particular class are victimized, and that not all victimization
of a member of a class Is necessarily a civil rights violation.
However, each Individual must be given the opportunity to prove
that such may be the case within their particular circumstance.
We currently have a system--civil courts--that Is established to
evaluate and attempt to determine which cases are civil rights
violations, and which are not.

women are dis-proportionately victimized by a variety of
forms of men's violence--rape and domestic and dating violence.
In many (perhaps most) cases, women are victimized by men exactly
because of their membership to a specific class of American--that
of "women". The decision of whether or not that particular
woman's victimization experience constitutes a civil rights
violation needs to be left to that individual woman and to the
civil courts, based upon the available evidence of that In-
dividual woman's personal situation.

It should be pointed out that this argument Is very similar
to the line of reasoning used to determine vio)ance and dis-
orimination against other, more commonly recognized "classes"
(religion, skin color, sexual orientatolit, etc.) Who would
argue, for example, that the civil rights of Jewish People are
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6) Civil rights legislation affords women (and some men)
the opportunities to respond in civil court to the attack(s) they
survived. Aside from the obvious benefits, theme opportunities
will prove advantageous on a personal and emotional level to many
survivors. Both sexual assault and wife battering are experien-
ces during which the control Is taken away from those who are
being victimized. Offering her (or him) the opportunity to make
the decision to file civil suit against the perpetrator Is a way
for her, and not the state, to exercise some control over the
situation. This process can provide survivors with the ex-
perience of taking the control of their lives back and thus the
feeling of empowerment that many report losing as a result of the
attack(s) and the criminal court process. As such, civil rights
remedies could prove beneficial to the healing process of
survivors of men's violence.

Additionally, offering women (and some men) the opportunity
to file civil suit against the victimizer also provides wolen
with yet another opportunity to seek Justice--an opportunity
which all too often seems to escape survivors who have been
victimized by men's violence.

Furthermore, given that I in 25 rape survivors report the
rape to the polices and of those, I In 10 go to courts and of
those, 1 in S result in conviction 4, it would seem obvious that
the current remedies are not adequate. Affording women the
right to respond in civil court expands their opportunities to
create further remedies in response to their victimization.
Without this potential remedy, women are left to the mercy of the
criminal justice system--a system not know for its sensitive
treatment of women in general, and specifically women who are
survivors of men's violence (see various states 9lndor oL LDU
the Qourts Reports inoludings Maryland, California, and others).

Moreover, the state civil Justice system presents many
obstacles that prevent cases involving Pon's violence against
women from being brought up in the first place. example of these
kinds of limitations are the tort immunity doctrines that forbid
suits by a child, parent, or spouse against a spouse, end the
unrealistically short statute of limitations.

7) It must also be recognized that when dealing with the
issues, of Pen's violence against women, the crime(s) occur
against a person. Current criminal law language dictates that
the crime occurred against the "state". Providing civil remedies
for women (and some men) who are victimized in this way sends a
necessary message about men's violence--that the government
recognizes the person beneath the crime, and that a person was
Injured by the violence. The law should also recognize that this
person has the right to civil recourse for their victimization.
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102D CONGRESS
1ST SESSION

l~rauoNSo15

To combat violence and crimes againt women on the streets and in homes.

IN THE SENATE OF THE UNITED STATES
JmuAzT 14 (legislative day, J~mAfY 8), 1991

Mr. BWDsN (for himself, Mr. CoHEN, Mr. DuONOV, Mr. DODD, Mr. INOUTE,
Mr. OOATS, Mr. 8imoN, Mr. LinemAN, Mr. EXON, Mr. SnMAua, Mr.
Ram, Mr. HANxEU, Mr. BSTAN, Mr. AxKAL, Mr. RBoLE, Mr. PULL, Mr.
ADAM, Mr. PAOKWOOD, Mr. SHLbY, Mr. KmnY, Ms. MImKLeM, Mr.
IvuM, Mr. OaroN, Mr. MOCONNZLL, Mr. BoNuN, and Mr. RooK3ML-
LSD) introduced the following bill; which wa read twice and referred to the
Committee on the Judiciary

A BILL
To combat violence and crimes against women on the streets

and in homes.

1 Be it enacted by the Senate and House of Reprsenta.

2 title of the United States of America in Congrees ae~embled,

3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the "Violence Against Women

5 Act of 1991".

6 SEC. 2. TABLE OF CONTENTS.

Sec. 1. Short title,
Sec. 2. Table of contents.
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J51.210 S.LC.
2

Sabde B-Law Enforemmnt aN Phomudo Grants to Reduce Violen
Otms AgaIns Women

Sem. 121. Orent me ow v ioal m qahla *01men.

Sbd C.-Saef r Women b Public Tunsit od lc Palts

Sec 131. Ormts (or capital implOWemeaS to prvent crime In public ransoxxs.
don.

See. 132. Grants (or capital Improvements to prevent crime In national paios.
Se. 133. Graus fw caphu hnpaowmens oo proven aim in publi pvics

SubdUe D-Nadoa CommssIo on Viln Oime Aping Women

Sec 141. BAtblishmeaL
Sec. 142. DudIes of commission.
Sec. 143. Membership.
Sec. 144. Reports.
Sec. 145. Executive Director and staff.
Se. 146. Pwrs of commission.
Sec. 147. Authorizatdon of appropriations.
See. 148. Tenmi tion.

SubUde E--New Evidentiary Rules

Sec. 161. Sexual Pistory In all criminal cases.
Sec. 152. Sexual history In civil cases.
Sec. 153. Amendments to rape shield law.
Sec. 154. Evidence of clothing.

Subtitle F-Assistance to Victims of Sexual Assault

Sec. 161. Education and prevention grants to reduce sexual assaults against
women.

Sec. 162. Rape exam payments.

TITLE I-SAFE HOMES FOR WOMEN

Sec. 201. Short title.

Subtitle A-Interstate Enforcement

Sec. 211. Interstate enforcement.

Subtitle B-Anfest in Spousal Abuse Cases

Sec. 221. Encouraging arrest policies.

Subtitle C-Funding for Shelters

Sec. 231. Authorization.

Subddc D-Family Violence Prcvcntion and Services Act Ancndnicnts

Sec. 241. Expansion of purpose.
Sec. 242. Expansion of State demonstration grant program.
Sec. 243. Grants for public infonnation campaigns.
Sec. 244. State commissions on domesdc violence.
Sec. 245. Indian trilbcs.
Scc. 246. Funding lititations.
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J"O1.210 S.LC.
3

Sec. 247. Grants to entries other tam Sigas local shat.
Sc. 248. Shelter and related assistnce.
Sec. 249. Law enfoecetm n Ig and wchnical assistance. rns.
Sec 250. Repod on recordkeepng.v
Sec, 251. Model Sw e Incnv grnts for domestic violence lnter.

ventlon.
Sec. 252. Funding for technical assist, center,

Subtitle E-Youh Education and Domestic Violence

See. 261. Educating youth about domesc violence. %
I Subde F-Cofidentiality for Abused Persons

Sec. 271. Confidentiality for abused persons.

TITLE I11-CIVIL RIGHTS

Sec. 301. Civil rights.

iTME YV-SAFE CAMPUSES FOR WOMEN

Sec. 401. Short dtle.
Sac. 402. Findings.
Sec. 403. Grants for campus rape education.
Sec. 404. Disclosure of disciplinary proceedings in sex assault cases on campus,

,TITLE V-EQUAL JUSTICE FOR WOMEN IN THE COURTS ACT OF
1990

Sec. 501. Shun dde.

Subtde A-Education and Training for Judges and Court Personnel in State
Courts

Sec. 511. Grans audiorized.
Sec. 512. Training provided by grants.
Sec. 513. Cooperation in developing programs in making grants under this title.
Sec. 514. Authorization of appropriations.

Subtle B--Educadon and Training for Judges and Court Personnel in Federal
Courts

Sec. 521. Education and training grants.
Soc. 522. Cooperation in developing programs.
Sec. 523. Authorization of appropriations.

TITLE I-SAFE STREETS FOR

2 WOMEN

3 SEC. 101. SHORT TITLE.

4 This title may be cited as the "Safe Streets for

5 Women Act of 1991 ".
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4

1 TITLE I-SAFE STREETS FOR
2 WOMEN
8 SEC. 101. SHORT TITLE.

4 This title may be cited as the "Safe Streets'for Women

5 Act of 1991".

o Subtitle A-Federal Penalties for Sex
7 Crimes
8 SEC. 111. REPEAT OFFENDERS.

9 (a) IN GEnEAL.-Chapter 109A of title 18, United

10 States Code, is amended by adding at the end thereof the

11 following new section:

12 "12247. Repeat offenders

18 "Pursuant to its authority under section 994(p) of title

14 28, United States Code, the United States Sentencing Com-

15 mission shall promulgate guidelines or amend existing guide-

16 lines to provide that any person who commits a violation of

17 this chapter, after one or more prior convictions for an of-

18 fense punishable under this chapter, or after one or more

19 prior convictions under the laws of any State or foreign coun-

20 try relating to aggravated sexual abuse, sexual abuse, or abu-

21 sive sexual contact, is punishable by a term of imprisonment

22 up to twice that otherwise provided in the guidelines, or up

28 to twice the fine authorized in the guidelines, or both.".
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5

1 (b) T&iLz OF SuocZoNs.-The table of sections for

2 chapter 109A of title 18, United States Code, is amended by

8 adding at the end thereof the following:.
'2547. Be"" Ofmden.". • .

4 SEC. i1. FEDERAL PENALTIES'

5 (a) RAPE AN Aoo AvATED RAPi.-Pursuant to its

6 authority under section 994(p) of title 28, United States

7 Code, the United States Sentencing Commission shall ahend

8 Its sentencing guidelines to provide that a defendant convict-

9 ed of aggravated rape under section 2241 of title 18, United

10 States Code, or rape under section 2242 -of title 18, United

11 States Code, shall be asiged a base offense level under

12 chapter 2 of the sentencing guidelines that is at least 4 levels

18 greater than the base offense level applicable to such offenses

14 under the guidelines in effect on November 1, 1990, or other-

15 wise shall amend the guidelines applicable to such offenses so

16 as to achieve a comparable minimum guideline sentence. In

17 amending such guidelines, the Sentencing Commission shall

18 review the appropriateness of existing specific offense charac-

19 teristics or other adjustments applicable to such offenses, and

20 make such changes as it deems appropriate, taking into ac-

21 count the severity of rape offenses, with or without aggravat-

22 ing factors; the unique nature and duration of the mental in-

28 juries inflicted on the victims of such offenses; and any other

24 relevant factors.

08 1518
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6

1 (b) EFUO'r op AMNDMn NT.-If the sentencing guide-

2 lines are amended after the effective date of this section, the

8 Sentencing Commission shall implement the instructions set

4 forth in subsection (a) so as to achieve a comparable result.

5 (b) STATUTORY RA&P.-

6 (1) Section 2248(a) of title 18, United States

7 Code, is amended by striking "5 years" and inserting

8 "10 years".

9 (2) Section 2248(b) of title 18, United States

10 Code, is amended by striking "one year," and inserting

11 "two years,".

12 (8) Pursuant to its authority under section 994(p)

18 of title 28, United States Code, the United States Sen-

14 tending Commission shall promulgate guidelines or

15 amend existing guidelines to incorporate the increase in

16 maximum penalties provided by this section for sections

17 2248(a) and 2248(b) of title 18, United States Code.

18 SEC. 118. MANDATORY RESTITUTION FOR SEX CRIMES.

19 (a) IN GzNEAL.-Chapter 109A of title 18, United

20 States Code, is amended by adding at the end thereof the

21 following:

22 "1 2248. Mandatory restitution

28 "(a) IN GEBNzL.-Notwithstanding the terms of se-

24 tion 8668 of this title, and in addition to any other civil or

06 1635
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1 criminal penalty authorized by law, the court shall order roe-

2 titution for any offense under this chapter.

8 "(b) 8oonu AND NATUBB OF ORDRm.-(1) The order of

4 restitution under this section shall direct that-

5 "(A) the defendant pay to the victim the full

6 amount of the victim's losses as determined by the

7 court, pursuant to paragraph (8); and

8 "(B) the United States Attorney enforce the resti-

9 tution order by all available and reasonable means.

10 "(2) For purposes of this subsection, the term 'full

11 amount of the victim's losses' includes any costs incurred by

12 the victim for-

18 "(A) medical services relating to physical, psychi-

14 atric, or psychological care;

15 "(B) physical and occupational therapy or reha-

16 bilitation;

17 "(0) lost income;

18 "(D) attorneys' fees; and

19 "(E)"any other losses suffered by the victim as a

20 proximate result of the offense.

21 "(8) Restitution orders under this section are mandato-

22 ry. A court may not decline to issue an order under this

28 section because of-

24 "(A) the economic circumstances of the defendant;

25 or

08 118
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1 "(B) the fact that a victim has, or is entitled to,

2 receive compensation for his or her injuries from the

8 proceeds of insurance or any other source.

4 "(4XA) Notwithstanding the terms of paragraph (8), the

5 court may take into account the economic oiroumstancos of

6 the defendant in determining the manner in which and the

7 schedule according to which the restitution is to be paid.

8 "(B) For purposes of this paragraph, the term'economic

9 circumstances' includes-

10 "() the financial resources and other assets of 'the

11 defendant;

12 "(ii) projected earnings, airing capacity, and

13 other income of the defendant; and

14 "(iii) any financial obligations of the defendant, in.

15 eluding obligations to dependents.

16 "(0) An order under this section may direct the defend-

17 ant to make a single lump-sum payment or partial payments

18 at specified intervals. The order shall also provide that the

19 defendant's restitutionary obligation takes priority over any

20 criminal fine ordered.

21 "(D) In the event that the victim has recovered for any

22 amount of loss through the proceeds of insurance or any

28 other source, the order of restitution shall provide that resti-

24 tution be paid to the person who provided the compensation,

4 11518
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1 but that restitution shall be paid to the victim before any

2 restitution is paid to any other provider of compensation.

8 "(5) Any amount paid to a victim under this section

4 shall be set off against any amount later recovered as coni-

5 pensatory damages by the victim from the defendant in-

6 "(A) any Federal civil proceeding; and

7 "(B) any State civil proceeding, to the extent pro-

8 vided by the law of the State.

9 "(c) PooF o OAm.--(1) Within 60 days after con.

10 viction and, in any event, no later than 10 days prior to sen-

11 tencing, the United States Attorney (or his delegee), after

12 consulting with the victim, shall prepare and file an affidavit

18 with the court listing the amounts subject to restitution under

14 this section. The affidavit shall be signed by the United

15 States Attorney (or his delegee) and the victim. Should the

16 victim object to any of the information included in the affida-

17 vit, the United States Attorney (or his delegee) shall advise

18 the victim that the victim may file a separate affidavit..

19 "(2) If no objection is raised by the defendant, the

20 amounts attested to in the affidavit filed pursuant to subsec-

21 tion (1) shall be entered in the court's restitution order. If

22 objection is raised, the court may require the victim or the

28 United States Attorney (or his delegee) to submit further affi-

24 davits or other supporting documents, demonstrating the vic.

25 tim's losses.
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1 "(S) If the court concludes, after reviewing the support-

2 ing documentation and considering the defendant's objections,

8 that there is a substantial reason for doubting the authentici-

4 ty or veracity of the records submitted, the court may require

5 additional documentation or hear testimony on those ques-

6 tons. Any records filed, or testimony heard, pursuant to this

7 section, shall be in camera in the judge's chambers. Notwith-

8 standing any other provision of law, this section- does not

9 entitle the defendant to discovery of the contents of, or mat-

10 ters related to, any supporting documentation, including med-

11 ical, psychological, or psychiatric records.

12 "(4) In the event that the victim's losses are not ascer-

13 tainable 10 days prior to sentencing as provided in subsection

14 (cX1), the United States Attorney (or his delegee) shall so

15 inform the court, and the court shall set a date for the final

16 determination of the victim's losses, not to exceed 90 days

17 after sentencing. If the victim subsequentlF discovers further

18 losses, the victim shall have 60 days after discovery of those

19 losses in which to petition the court for an amended restitu-

20 tion order. Such order may be granted only upon a showing

21 of good cause for the failure to include such losses in the

22 initial claim for restitutionary relief.

28 "(d) DEFINITIONS.-For purposes of this section, the

24 term 'victim' includes any person who has suffered direct

25 physical, emotional, or pecuniary harm as a result of a com-
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1 mission of a crime under this chapter, including, in the case

2 of a victim who is under 18 years of age, incompetent, inca-

3 pacitated, or deceased, the legal guardian of the victim or

4 representative of the victim's estate, another family member,

5 or any other person appointed as suitable by the court: Pro-

6 vided That in no event shall the defendant be named as such

7 representative or guardian.".

8 (b) TABnL OF SeOTION.-The table of sections for

9 chapter 109A of title 18, United States Code, is amended by

10 adding at the end thereof the following:

"2248. Mandatory restitution.".

11 Subtitle B-Law Enforcement and
12 Prosecution Grants to Reduce Vio-
13 lent Crimes Against Women
14 SEC. 121. GRANTS TO COMBAT VIOLENT CRIMES AGAINST

15 WOMEN.

16 (a) IN GBz&AL.-Title I of the Omnibus Crime Con-

17 trol and Safe Streets Act of 1968 (42 U.S.C. 3711 et seq.) is

18 amended by-

19 (1) redesignating part N as part 0;

20 (2) redesignating section 1401 as section 1501;

21 and

22 (3) adding after po.rt M the following:

8 1618
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1 "PART N-Gw-rs To COMBAT VIOLENT CRnMas

2 AGAINST WOMEN -

8 "SEC. 1401. PURPOSE OF THE PROGRAM AND GRANTS.

4 "(a) GENRAL POoRAM P uRPoSE.-The pmrpose of

5 this part is to assist States, Indian tribes, cities, and other

6 localities to develop effective law enforcement and prosecu-

7 tion strategies to combat violent crimes against women and,

8 in particular, to focus efforts on those areas with the highest

9 rates of violent crime against women.

10 "(b) PURPOSES FOR WHICH GRANTS MAY BE

11 USED.-Grants under this part shall provide additional per-

12 sonnel, training, technical assistance, data collection and

18 other equipment for the more widespread apprehension, pros-

14 ecution, and adjudication of persons committing violent

15 crimes against women and specifically, for the purposes of-

16 "(1) training law enforcement officers and pros-

17 ecutors to more effectively identify and respond to vio-

18 lent crimes against women, including the crimes of

19 sexual assault and domestic violence;

20 "(2) developing, training, or expanding units of

21 law enforcement officers and prosecutors specifically

22 targeting violent crimes against women, including the

23 crimes of sexual assault and domestic violence;

24 "(3) developing and implementing police and pros-

25 ecution policies, protocols, or orders specifically devot-
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1 ed to identifying and responding to violent crimes

2 - against women, including the crimes of sexual assault

8 and domestic violence;

4 "(4) developing, installing, or expanding data col-

5 lection systems, including computerized systems, link-

6 ing police, prosecutors, and courts or for the purpose of

7 identifying and tracking arrests, prosecutions, and con-

8 victions for the crimes of sexual assault and domestic

9 violence; and

10 "(5) developing, enlarging, or strengthening

11 victim services programs, including sexual assault and

12 domestic violence programs, to increase reporting and

13 reduce attrition rates for cases involving violent crimes

14 against women, including the crimes of sexual assault

15 and domestic violence.

16 "(c) GBANTS FOB MULTIPLE UsEs.-Grants under this

17 part must be used for at least 3 of the 5 purposes listed in

18 subsection (b).

19 "Subpart 1-High Intensity Crime Area Grants

20 "SEC. 1411. HIGH INTENSITY GRANTS.

21 "(a) IN GENERAL.-The Director of the Bureau of Jus-

22 tice Assistance (hereafter in this part referred to as the 'Di-

23 rector') shall make grants to areas of 'high intensity crime'

24 against women.

8 15 18
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1 "(b) DBMwrxo.-For purposes of this part, a 'high

2 intensity crime area' means an area with one of the 40 high-

8 est rates of violent crime against women, as determined by

4 the Bureau of Justice Statistics pursuant to sedti6n 1412.

5 "SEC. 1412. HIGH INTENSITY GRANT APPLICATION.

6 "(a) COMPUTAION.-Within 45 days after the date of

7 enactment of this part, the Bureau of Justice Statistics shall

8 compile a list of the 40 areas with the highest rates of violent

9 crime against women based on the combined female victim-

10 ization rate per population for assault, sexual assault (includ-

11 ing, but not limited to, rape), murder, robbery, and

12 kidnapping.

13 "(b) USE OF DATA.-In calculating the combined

14 female victimization rate required by subsection (a), the

15 Bureau of Justice Statistics may rely on-

16 "(1) existing data collected by States, muninipali-

17 ties, Indian reservations or statistical metropolitan

18 areas showing the number of police reports of the

19 crimes listed in subsection (a); and

20 "(2) existing data collected by the Federal Bureau

21 of Investigation, including data from those governmen-

22 tal entities already complying with the National Inci-

23 dent Based Reporting System, showing the number of

24 police reports of crimes listed in subsection (a).
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1 "(c) PUBLOATION.-After compiling the list set forth

2 in subsection (a), the Bureau of Justice Statistics shall

8 convey it to the Director who shall publish it.in the Federal

4 Register.

5 "(d) QUALIFICATION.-UpOn satisfying the terms of

6 subsection (e), any high intensity crime area shall be qualified

7 for a grant under this subpart upon application by the chief

8 executive officer of the governmental entities responsible for

9 law enforcement and prosecution of criminal offenses within

10 the area and certification that-

11 "(1) the funds shall be used to reduce the rate of

12 violent crimes against women and for at least 8 of the

13 purposes outlined in section 1401(b);

14 "(2) grantees and subgrantees shall develop a plan

15 for implementation, and otherwise consult and coordi-

16 nate program grants, with nongovernmental nonprofit

17 victim services programs; and

18 "(3) at least 25 percent of the amount granted

19 shall be allocated to each of the following three areas:

20 prosecution, law enforcement, and victim services.

21 "(e) APPLICATION REQUIREMENTS.-The application

22 requirements provided in section 513 of this title shall apply

23 to grants made under this subpart. In addition, each applica-

24 tion must provide the certifications required by subsection (d)

25 including documentation from nonprofit nongovernmental

0s 15 15
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1 victim services programs showing their participation in devel-

2 oping the plan required by subsection (dX2). Applications

8 shall-

4 "(1) include documentation from the pimsecution,

5 law enforcement, and victim services programs to be

6 assisted showing-

7 "(A) need for the grant funds;

8 "(B) intended use of the grant funds; and

9 "(0) expected results from the use of grant

10 funds; and

11 "(2) proof of compliance with the requirements for

12 the payment of forensic medical exams provided in see-

18 tion 162 of this title.

14 "(f) DISBUBRSMBNT.-

15 "(1) No later than 60 days after the receipt of an

16 application under this subpart, the Director shall either

17 disburse the appropriate sums provided for under this

18 subpart or shall inform the applicant why the applica-

19 tion does not conform to the terms of section 518 of

20 this title or to the requirements of this section.

21 "(2) In disbursing monies under this subpart, . the

22 Director shall ensure, to the extent practicable, that

28 grantees-

24 "(A) equitably distribute funds on a geo-

25 graphic basis;
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1 "(B) determine the amount of subgrants

2 baued on the population to be served; and

8 "(0) give priority to areas with the greatest

4 showing of need.

5 "(g) Gw.TBn RBPOITIN.-Upon completion of the

6 grant period under this subpart, the grantee shall file a per-

7 formance report with the Director explaining the activities

8 carried out together with an assessment of the effectiveness

9 of those activities in achieving the purposes of this part. The

10 Director shall suspend funding for an approved application if

11 an applicant fails to submit an annual performance report.

12 "Subpart 2-Other Grants to States to Combat Violent

18 Crimes Against Women

14 "SEC. 1421. GENERAl. GRANTS TO STATES.

15 "(a) GENERAL, GRNTS.-The Director is authorized to

16 make grants to Ntuts, for use by States, units of local gov-

17 ernment in the States, and nonprofit nongovernmental victim

18 services programs in the St.tes, for the purposes outlined in

19 section 1401(b), and to reduce the rate of violent crimes

20 against women.

21 "(b) AMOUNTS.-From amounts appropriated, the

22 amount of grants under subsection (a) shall be-

23 "(1) $500,000 to each State; and

24 "(2) that portion of the then remaining available

25 money to each State that results from a distribution
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1 among the States on the basis of each State's popula-

2 tion in relation to the population of all States.

3 "(c) QUALEFICATION.-Upon satisfying the terms of

4 subsection (d), any State shall be qualified for funds.provided

5 under this part upon certification that-

6 "(1) the funds shall be used to reduce the rate of

7 violent crimes against women and for at least 8 of the

8 purposes outlined in section 1401(b);

9 "(2) grantees and subgrantees shall develop a plan

10 for implementation, and otherwise consult and coordi-

11 nate, with nonprofit nongovernmental victim services

12 programs, including sexual assault and domestic vio-

l lence victim services programs;

14 "(3) at least 25 percent of the amount granted

15 shall be allocated to each of the following three areas:

16 prosecution, law enforcement, and victim services.

17 "(d) APPLICATION REQUIREMENTS.-The application

18 requirements provided in section 513 of this title shall apply

19 to grants made under this subpart. In addition, each applica-

20 tion shall include the certifications of qualification required by

21 subsection (c) including documentation from nonprofit non-

22 governmental victim services programs showing their partici-

23 ptition in developing the plan required by subsection (c)(2).

24 Applications shall-
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1 "(1) include documentation from the prosecution,-

2 law enforcement, and victim services programs J* be

8 assisted showing-

4 "(A) need for the grant funds;

5 "(B) intended use of the grant funds; and

6 "(0) expected results from the use of grant

7 funds; and

8 "(2) proof of compliance with the requirements for

9 the payment of forensic medical exams provided in sec-

10 tion 162 of this title.

11 '.(e) DxSBURtSEMNT.--(1) No later than 60 days after

12 the receipt of an application under this subpart, the Director

18 shall either disburse the appropriate sums provided for under

14 this subpart or shall inform the applicant why the application

15 does not conform to the terms of section 518 of this title or to

16 the requirements of this section.

17 "(2) In disbursing monies under this subpart, the Direc-

18 tor shall issue regulations to ensure that States will-

19 "(A) equitably distribute monies on a geographic

20 basis including nonurban and rural areas, and giving

21 priority to localities with populations under 200,000;

22 "(B) determine the amount of subgrants based on

23 the population to be served; and

24 "(C) give priority to areas with the greatest

25 showing of need.
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1 "(f) GRANTEB RBPOBTTmG.-Upon completion of the

2 grant period under this subpart, the State granted shall file a

8 performance report with the Director explaining the activities

4 carried out together with an assessment of the. effectiveness

5 of those activities in achieving the purposes of this subpart.

6 The Director shall suspend funding for an approved applica-

7 tion if an applicant fails to submit an annual performance

8 report.

9 "SFC. 1422. GENERAL GRANTS TO TRIBES.

10 "(a) GzNEAL GRANT.-The Director is authorized to

11 make grants to Indian tribes, for use by tribes, tribal organi-

12 zations or nonprofit nongovernmental victim services pro-

18 grams on Indian reservations, for the purposes outlined in

14 section 1401(b), and to reduce the rate of violent crimes

15 against women in Indian country.

16 "(b) AMOUNTS.-From amounts appropriated, the

17 amount of grants under subsection (a) shall be awarded on a

18 competitive basis to tribes, with minimum grants of $85,000

19 and maximum grants of $800,000.

20 "(c) QUALIFICATION.-Upon satisfying the terms of

21 subsection (d), any tribe shall be qualified for funds provided

22 under this part upon certification that-

28 "(1) the funds shall be used to reduce the rate of

24 violent crimes against women and for at least 3 of the

25 purposes outlined in section 1401(b); and
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1 "(2) at least 25 percent of the grant funds shall

2 be allocated to each of the following three areas: pros-

3 ecution, law enforcement, and victim services.

4 "(d) APPLIOATION REQutR IMNTS.-(1) Applications

5 shall be made directly to the Director and shall contain a

6 description of the tribes' law enforcement responsibilities for

7 the Indian country described in the application and a descrip-

8 tion of the tribes' system of courts, including whether the

9 tribal government operates courts of Indian offenses as de-

10 fined in 25 U.S.C. 1301 or CFR courts under 25 CFR 11 et

11 seq.

12 "(2) Applications shall be in such form as the Director

18 may prescribe and shall specify the nature of the program

14 proposed by the applicant tribe, the data and information on

15 which the program is based, and the extent to which the

16 program plans to use or incorporate existing services avail-

17 able in the Indian country where the grant will be used.

18 "(3) The term of any grant shall be for a minimum of 3

19 years.

20 "(e) GRANTEE REPORTING.-At the end of the first 12

21 months of the grant period and at the end of each year there-

22 after, the Indian tribal granted shall file a performance report

23 with the Director explaining the activities carried out togeth-

24 er with an assessment of the effectiveness of those activities

25 in achieving the purposes of this subpart. The Director shall
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1 suspend funding for an approved application if an applicant

2 fails to submit an annual performance report..

8 "(f) DnIPrNITIONS.-(1) The term 'Indian tribe' means

4 any Indian tribe, band, nation, or other organized group or

5 community, including eny Alaska Native village or regional

6 or village corporation (as defined in, or established pursuant

7 to, the Alaska Native Claims Settlement Act (48 U.S.C.

8 1601, et seq.)), which is recognized as eligible for the special

9 services provided by the United States to Indians because of

10 their status as Indians.

11 "(2) The term 'Indian country' has the meaning given to

12 such term by section 1151 of title 18, United States Code.

18 "Subpart 8-General Terms and Conditions

14 "SEC. 1431. GENERAL DEFINITIONS.

15 "As used in this part-

16 "(1) the term 'victim services program' means any

17 public or private nonprofit program that assists victims,

18 including (A) nongovernmental nonprofit organizations

19 such as rape crisis centers or battered women's shel-

20 ters, including nonprofit nongovernmental organizations

21 assisting victims through the legal process and (B)

22 victim/witness programs within governmental entities;

23 "(2) the term 'sexual assault' includes not only

24 assaults committed by offenders who are strangers to

25 the victim but &Yo assaults committed by offenders
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1 who are known or related by blood or marriage to the

2 victim; and

8 "(8) the term 'domestic violence' includes felony

4 and misdemeanor offenses committed by a current* or

5 former spouse of the victim, a person with whom the

6 victim shares a child in common, a person who is co-

7 habitating with or has cohabitated with the victim as a

8 spouse, or any other person similarly situated to a

9 spouse who is protected under the domestic or family

10 violence laws of the jurisdiction receiving grant monies.

11 "SEC. 1432. GENERAL TERMS AND CONDITIONS.

12 "(a) NONMONBTARY ASSIsTANcB.-In addition to the

18 assistance provided under subparts 1 or 2, the Director may

14 direct any Federal agency, with or without reimbursement,

15 to use its authorities and the resources granted to it under

16 Federal law (including personnel, equipment, supplies, facili-

17 ties, and managerial, technical, and advisory services) in sup-

18 port of State and local assistance efforts.

19 "(b) BURBAu RBPORTINO.-No later than 180 days

20 after the end of each fiscal year for which grants are made

21 under this part, the Director shall submit to the Judiciary

22 Committees of the House and the Senate a report that in-

28 eludes, for each high intensity crime area (as provided in sub-

24 part 1) and for each State and for each grantee Indian tribe

25 (as provided in subpart 2)-
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1 "(1) the amount of grants made under this part;

2 "(2) a summary of the purposes for which those

8 grants were provided and an evaluation of their

4 progress; and

5 "(3) a copy of each grantee report filed pursuant

6 to sections 1412(g) and 1421(0.

7 "(c) RGULATIONS.-NO later than 45 days after the

8 date of enactment of this part, the Director shall publish pro-

9 posed regulations implementing this part. No later than 120

10 days after such date, the Director shall publish final regula-

11 tions implementing this part.

12 "(d) AUTHORIZATION OF APPROPRIATIONS.-There

18 are authorized to be appropriated for each fiscal year 1992,

14 1998, and 1994, $100,000,000 to carry out the purposes of

15 subpart 1, and $190,000,000 to carry out the purposes of

16 subpart 2, and $10,000,000 to carry out the purposes of sec-

17 tion 1422 of subpart 2.".

18 Subtitle C-Safety for Women in
19 Public Transit and Public Parks
20 SEC. 131. GRANTS FOR CAPITAL IMPROVEMENTS TO PREVENT

21 CRIME IN PUBLIC TRANSPORTATION.

22 Section 24 of the Urban Mass Transportation Act of

23 1964 is amended to read as follows:
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1 "GRANT TO PBEVBNT ORMB IN PUBLIC

2 TRANSPORATION

8 "SBo. 24. (a) GBNRAL PuBpOS.-From funds au-

4 thorized under section 21, and not to exceed $10,090,000,

5 the Secretary shall make capital grants for the prevention of

6 crime and to increase security in existing and future public

7 transportation systems. None of the provisions of this Act

8 may be construed to prohibit the financing of projects under

9 this section where law enforcement responsibilities are vested

10 in a local public body other than the grant applicant.

11 "(b) GRANTS FOR LIGHTING, CAMERA SUBVEIL-

12 LANCE, AND SECURITY PHONES.-

13 "(1) From the sums authorized for expenditure

14 under this section for crime prevention, the Secretary

15 is authorized to make grants and loans to States and

16 local public bodies or agencies for the purpose of in-

17 creasing the safety of public transportation by-

18 "(A) increasing lighting within or adjacent to

19 public transportation systems, including bus stops,

20 subway stations, parking lots, or garages;

21 "(B) increasing camera surveillance of areas

22 within and adjacent to public transportation sys-

23 teams, including bus stops, subway stations, park-

24 ing lots, or garages;
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1 "(0) providing emergency phone lines to

2 contact law enforcement or security personnel in

8 areas within or adjacent to public transportation

4 systems, including bus stops, subway stations,

5 parking lots, or garages; or

6 "(D) any other project intended to increase

7 the security and safety of existing or planned

8 public transportation systems.

9 "(2) From the sums authorized under this section,

10 at least 75 percent shall be expended on projects of the

11 type described in subsection (b)(1) (A) and (B).

12 "(c) REPORTINo.-AII grants under this section are

18 contingent upon the filing of a report with the Secretary and

14 the Department of Justice, Office of Victims of Crime, show-

15 ing crime rates in or adjacent to public transportation before,

16 and for a 1-year period after, the capital improvement. Sta-

17 tistics shall be broken down by type of crime, sex, race, and

18 relationship of victim to the offender.

19 "(d) INCBEASED FEDERAL SKARE.-Notwithstanding

20 any other provision of this Act, the "Federal share under this

21 section for each capital improvement project which enhances

22 the safety and security of public transportation systems and

23 which is not required by law (including any other provision of

24 this chapter) shall be 90 percent of the net project cost of

25 such project.
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1 "(e) SPRCL GAT s FOR PROJECTS TO STUDY IN-

2 REBASING SECURITY FOR WOMBN.-From the sums author-

3 ized under this section, the Secretary shall provide grants

4 and loans for the purpose of studying ways to reduce violent

5 crimes against women in public transit through better design

6 or operation of public transit systems.

7 "(f) GBNRAL RQUIBEMENTS.-AII grants or loans

8 provided under this section shall be subject to all the terms,

9 conditions, requirements, and provisions 'applicable to grants

10 and loans made under section 2(a).".

11 SEC. 132. GRANTS FOR CAPITAL IMPROVEMENTS TO PREVENT

12 CRIME IN NATIONAL PARKS.

18 The Act of August 18, 1970, the NationalPark System

14 Improvements in Administration Act (90 Stat. 1981; 16

15 U.S.C. la-i et seq.) is amended by adding at the end thereof

16 the following:

17 "SEC. 13. NATIONAL PARK SYSTEM CRIME PREVENTION AS.

18 SISTANCE.

19 "(a) From the sums authorized pursuant to section 7 of

20 the Land and Water Conservation Act of 1965, and not to

21 exceed $10,000,000, the Secretary of the Interior is author-

22 ized to provide Federal assistance to reduce the incidence of

23 violent crime in the National Park System.
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1 "(b) The Secretary shall direct the chief official respon-

2 sible for law enforcement within the National Park Services

8 to-

4 "(1) compile a list of areas within- the National

5 Park System with the highest rates of violent crime;

6 "(2) make recommendations concerning capital

7 improvements, and other measures, needed within the

8 National Park System to reduce the rates of violent

9 crime, including the rate of sexual assault; and

10 "(8) publish the information required by para-

11 graphs (1) and (2) in the Federal Register.

12 "(c) No later than 120 days after the date of enactment

18 of this section, and based on the recommendations and list

14 issued pursuant to subsection (b), the Secretary shall distrib-

15 ute funds throughout the National Park Service. Priority

16 shall be given to those areas with the highest rates of sexual

17 assault.

18 "(d) Funds provided under this section may be used for

19 the following purposes-

20 "(1) to increase lighting within or adjacent to

21 public parks and recreation areas;

22 "(2) to provide emergency phone lines to contact

23 law enforcement or security personnel in areas within

24 or adjacent to public parks and recreation areas;
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1 "(8) to increase security or law enforcement per-

2 sonnel within or adjacent to public parks and recrea-

8 tion areas; and

4 "(4) any other project intended to increase the se.

5 curity and safety of public parks and recreation

6 areas.".

7 SEC. 183. GRANTS FOR CAPITAL IMPROVEMENTS TO PREVENT

8 CRIME IN PUBLIC PARKS.

9 Section 6 of the Land and Water Conservation Fund

10 Act of 1965 (78 Stat. 897; 16 U.S.C. 4601-8) is amended by

11 adding at the end thereof the following now subsection:

12 "(h) CAPITAL IheOVzMBNT AND OTHER PROJECTS

18 TO RBDUCB CRTM.-In addition to assistance for planning

14 projects, and in addition to the projects identified in subsec-

15 tion (e), and from amounts appropriated, the Secretary shall

16 provide financial assistance to the States, not to exceed

17 $15,000,000 in total, for the following types of projects or

18 combinations thereof:

19 "(1) For the purpose of making capital improve-

20 ments and other measures to increase safety in urban

21 parks and recreation areas, including funds to-

22 "(A) increase lighting within or adjacent to

23 public parks and recreation areas;

24 "(B) provide emergency phone lines to con-

25 tact law enforcement or security personnel in

48-613 0 - 92 - 12
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1 areas within or adjacent to public parks and

2 . recreation areas;

8 "(C) increase security personnel Within or

4 adjacent to public parks and recreation. areas; and

5 "(D) any other project intended to increase

6 the security and safety of public parks and recrea-

7 tion areas.

8 "(2) In addition to the requirements for project

9 approval imposed by this section, eligibility for assist-

10 ance under this subsection is dependent upon a show-

11 ing of need. In providing funds under this subsection,

12 the Secretary shall give priority to those projects pro-

13 posed for urban parks and recreation areas with the

14 highest rates of crime and, in particular, to urban parks

15 and recreation areas with the highest rates of sexual

16 assault.

17 "(3) Notwithstanding the terms of subsection (c),

18 the Secretary is authorized to provide 70" percent im-

19 provement grants for projects undertaken by any State

20 for the purposes outlined in this subsection. The re-

21 mailing share of the cost shall be borne by the

22 State.".
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1 Subtitle D-National Commission on
2 Violent Crime Against Women.
8 SEC. 141. WTABLISHMENT.

4 There is established a commission to be known as the

5 National Commission on Violent Crime Against Women

6 (hereinafter referred to as "the Commission").

7 SEC. 142. DUTIES OF COMMISSION.

8 (a) GBNBAL PURPOSE OF THE CoMMsOso.-The

9 Commission shall carry out activities for the purposes of pro-

10 voting a national policy on violent crime against women, and

11 for making recommendations for how to reduce violent crime

12 against women.

18 (b) FUNCTION.-The Commission shall perform the

14 following functions-

15 (1) evaluate the adequacy of, and make recom-

16 mendations regarding, current law enforcement efforts

17 at the Federal and State levels to reduce the rate of

18 violent crimes against women;

19 (2) evaluate the adequacy of, and make recom-

20 mendations regarding, the responsiveness of State

21 prosecutors and State courts to violent crimes against

22 women;

23 (3) evaluate the adequacy of, and make recom-

24 mendations regarding, the adequacy of current educa-

5 18
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1 tion, prevention, and protection services for women

2 victims of violent crime;

8 (4) evaluate the adequacy of, and make recom-

4 mendations regarding, the role of the Federal. Gpvern-

5 ment in reducing violent crimes against women;

6 (5) evaluate the adequacy of, and make recom-

7 mendations regarding, national public awareness and

8 the public dissemination of information essential to the

9 prevention of violent crimes against women;

10 (6) evaluate the adequacy of, and make recom-

11 mendations regarding, data collection and government

12 statistics on the incidence and prevalence of violent

18 crimes against women;

14 (7) evaluate the adequacy of, and make recom-

15 mendations regarding, the adequacy of State and Fed-

16 eral laws on sexual assault and the need for a more

17 uniform statutory response to sex offenses; and

18 (8) evaluate the adequacy of, and make recom-

19 mendations regarding, the adequacy of State and Fed-

20 eral laws on domestic violence and the need for a more

21 uniform statutory response to domestic violence.

22 SEC. 143. MEMBERSHIP.

28 (a) NUMBER AND APPOINTMNT.-

24 (1) APPOINTMENT.-The Commission shall be

25 composed of 15 members as follows:

o 1s8
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1 (A) Five members shall be appointed by the

2 President-

8 (i) three of whom shall be-

4 (1) the Attorney General;

5 (1) the Secretary of Health and

6 Human Services; and

7 (I1) the Director of the Federal

8 Bureau of Investigation,

9 who shall be nonvoting members, except that

10 in the case of a tie vote by the Commission,

11 the Attorney General shall be a voting

12 member;

18 (ii) two of whom shall be selected from

14 the general public on the basis of such indi-

15 viduals being specially qualified to serve on

16 the Commission by reason of their education,

17 training, or experience; and

18 (iii) at least one of whom shall. be se-

19 lected for their experience in providing serv-

20 ices to women victims of violent crime.

21 (B) Five members shall be appointed by the

22 Speaker of the House of Representatives on the

23 joint recommendation of the Majority and Minority

24 Leaders of the House of Representatives.
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1 (C) Five members shall be appointed by the

2 President pro tempore of the Senate on the joint

8 recommendation of the Majority and Minority

4 Leaders of the Senate.

5 (2) CONGRESSIONAL COMMITTBB BBCOMMrNDA-

6 TIONS.-In making appointments under subparagraphs

7 (B) and (C) of paragraph (1), the Majority and Minority

8 Leaders of the House of Representatives. and the

9 Senate shall duly consider the recommendations of the

10 Chairmen and Ranking Minority Members of commit-

11 tees with jurisdiction over laws contained in title 18 of

12 the United States Code.

18 (8) REQUIREMENTS OF APPOINTMBNTS.-The

14 Majority and Minority Leaders of the Senate and the

15 House of Representatives shall-

16 (A) select individuals who are specially quali-

17 fled to serve on the Commission by reason of their

18 education, training, and experience, including ex-

19 perience in advocacy or service organizations spe-

20 cializing in sexual assault and domestic violence;

21 and

22 (B) engage in consultations for the purpose

28 of ensuring that the expertise of the ten members

24 appointed by the Speaker of the House of Repre-

25 sentatives and the President pro tempore of the

8 15 18
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1 Senate shall provide as much of a balance as pos-

2 sible and, to the greatest extent possible, cover

8 the field of law enforcement, prosecution, judicial

4 administration, legal expertise, victim conipensa-

5 tion boards, and victim advocacy.

6 (4) TEBRM OF MBMBEB.-Member8 of the Corn-

7 mission (other than members appointed tinder para-

8 graph (1)(AXi)) shall serve for the life of the Commi8-

9 sion.

10 (5) VACANCY.-A vacancy on the Commission

11 shall be filled in the manner in which the original ap-

12 pointment was made.

13 (b) OHnImRh.-Not later than 15 days after the mem-

14 bers of the Commission are appointed, such members shall

15 select a Chairman from among the members of the Commis-

16 sion.

17 (c) QuoRuM.-Seven members of the Commission shall

18 constitute a quorum, but a lesser number may be authorized

19 by the Commission to conduct hearings.

20 (d) MEETINS.-The Commission shall hold its first

21 meeting on a date specified by the Chairman, but such date

22 shall riot be later than 60 days after the date of the enact-

23 ment of this Act. After the initial meeting, the Commission

24 shall meet at the call of the Chairman or a majority of its

25 members, but shall meet at least six times.
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1 (e) PAY.-Members of the Commission who are officers

2 or employees or elected officials of a government entity shall

3 receive no additional compensation by reason of their service

4 on the Commission.

5 () PEB DIEM.-While away from their homes or regu-

6 lar places of business in the performance of duties for the

7 Commission, members of the Commission shall be allowed

8 travel expenses, including per diem in lieu of subsistence, at

9 rates authorized for employees of agencies under sections

10 5702 and 5708 of title 5, United States Code.

11 (g) DEADLMC FOR APPOINTMNT.-Not later than 45

12 days after the date of the enactment of this Act, the members

13 of the Commission shall be appointed.

14 SEC. 144. REPORTS.

15 (a) IN GENERAL.-Not later than 1 year after the date

16 on which the Commission is fully constituted under section

17 143, the Commission shall prepare and submit a final report

18 to the President and to congressional committees that have

19 jurisdiction over legislation addressing violent crimes against

20 women, including the crimes of domestic and sexual assault.

21 (b) CONTENTS.-The final report submitted under para-

22 graph (1) shall contain a detailed statement of the activities

23 of the Commission and of the findings and conclusions of the

24 Commission, including such recommendations for legislation
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1 and administrative action as the Commission considers appro-

2 private.

8 SEC. 145. EX DIRECTOR AND STAFF.

4 (a) ExnouiTvE DInTOR.-

5 (1) APpOINMNmT.-The Commission shall have

6 an Executive Director who shall be appointed by the

7 Chairman, Aith the approval of the Commission, not

8 later than 80 days after the Chairman is selected.

9 (2) OOMPBNSATION.-The Executive Director

10 shall be compensated at a rate not to exceed the maxi-

11 mum rate of the basic pay payable under GS-18 of the

12 General Schedule as contained in title 5, United States

18 Code.

14 (b) STA".-With the approval of the Commission, the

15 Executive Director may appoint and fix the compensation of

16 such additional personnel as the Executive Director considers

17 necessary to carry out the duties of the Commission.

18 (c) APPLIOABILITY OF CIVI SERVICE LAw.-The

19 Executive Director and the additional personnel of the Com-

20 mission appointed under subsection (b) may be appointed

21 without regard to the provisions of title 5, United States

22 Code, governing appointments in the competitive service, and

28 may be paid without regard to the provisions of chapter 51

24 and subchapter I of chapter 53 of such title relating to

25 classification and General Schedule pay rates.
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1 (d) CONSuLTANrs.-Subject to such rules as may be

2 prescribed by the Commission, the Executive Director may

8 procure temporary or intermittent services under section

4 8109(b) of title 5, United States Code, at rates for imdividuals

5 not to exceed $200 per day.

6 SEC. 146. POWERS OF COMMISSION.

7 (a) HEAEmN.-For the purpose of carrying out this

8 subtitle, the Commission may conduct such hearings, sit and

9 act at such times and places, take such testimony, and re-

10 ceive such evidence, as the Commission considers appropri.

11 ate. The Commission may administer oaths before the Com-

12 mission.

13 (b) DELEGATION.-Any member or employee of the

14 Commission may, if authorized by the Commission, take any

15 action that the Commission is authorized to take under this

1.6 subtitle.

17 (c) ACCESS TO INFOBMATION.-The Commission may

18 secure directly from any executive department or agency

19 such information as may be necessary to enable the Commis-

20 sion to carry out this subtitle, except to the extent that the

21 department or agency is expressly prohibited by law from

22 furnishing such information. On the request of the Chairman

23 of the Commission, the head of such a department or agency

24 shall furnish nonprohibited information to the Commission.
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I (d) MAILs.-The Commission may use the United

2 States mails in the same manner and under the same condi-

8 tions as other departments and agencies of the United States.

4 SEC. 147. AUTHORIZATIONS OF APPROPRIATION& "

5 There is authorized to be appropriated for fiscal year

6 1992, $500,000 to carry out the purposes of this subtitle.

7 SEC. 148. TERMINATION.

8 The Commission shall cease to exist 80 days after the

9 date on which its final report is submitted under section 144.

10 The President may extend the life of the Commission for a

11 period of not to exceed one year.

12 Subtitle E-New Evidentiary Rules
13 SEC. 151. SEXUAL HISTORY IN ALL CRIMINAL CASES.

14 The Federal Rules of Evidence are amended by insert,-

15 ing after rule 412 the following:

16 "Rule 412A. Evidence of victim's past behavior in other

17 criminal cases

18 "(a) REPUTATION AND OPINION EVIDENCE Ex-

19 CLUDED.-Nothwithstanding any other provision of law, in a

20 criminal case, other than a sex offense case governed by rule

21 412, reputation or opinion evidence of the past sexual behav-

22 ior of an &leged victim is not admissible.

23 "(b) ADMISSIBILITY.-Notwithstanding any other pro-

24 vision of law, in a criminal case, other than a sex offense case

25 governed by rule 412, evidence of an alleged victim's past
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1 sexual behavior (other than reputation and opinion evidence)

2 may be admissible if-

3 "(1) the evidence is admitted in accordance with

4 the procedures specified in subdivision (c); and"

5 "(2) the probative value of the evidence outweighs

6 the danger of unfair prejudice.

7 "(c) PBOOEDUBE.-(1) If the defendant intends to offer

8 evidence of specific instances of the alleged victim's past

9 sexual behavior, the defendant shall make a written motion

10 to offer such evidence not later than 15 days before the date

11 on which the trial in which such evidence is to be offered is

12 scheduled to begin, except that the court may allow the

18 motion to be made at a later date, including during trial, if

14 the court determines either that the evidence is newly discov-

15 ered and could not have been obtained earlier through the

16 exercise of due diligence or that the issue to which such evi-

17 dence relates has newly arisen in the case. Any motion made

18 under this paragraph shall be served on all other parties and

19 on the alleged victim.

20 "(2) The motion described in paragraph (1) shaU be ac-

21 companied by a written offer of proof. If necessary, the court

22 shall order a hearing in chambers to determine if such evi-

23 dence is admissible. At such hearing, the parties may call

24 witnesses, including the alleged victim and offer relevant evi-

25 dence. Notwithstanding subdivision (b) of rule 104, if the rel-
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1 evancy of the evidence which the defendant seeks to offer in

2 the trial depends upon the fulfillment of a condition, of fact,

3 the court, at the hearing in chambers or at a subsequent

4 hearing in chambers scheduled for such purpose, shall accept

5 evidence on the issue of whether such condition of fact is

6 fulfilled and shall determine such issue.

7 "(3) If the court determines on the basis of the hearing

8 described in paragraph (2) that the evidence that the defend-

9 ant seeks to offer is relevant and that the probative value of

10 such evidence outweighs the danger of unfair prejudice such

11 evidence shall be admissible in the trial to the extent an order

12 made by the court specifies the evidence which may be of-

18 fered and areas with respect to which the alleged victim may

14 be examined or cross-examined. In its order, the court should

15 consider (A) the chain of reasoning leading to its finding of

16 relevance, and (1B) why the probative value of the evidence

17 outweighs the danger of unfair prejudice given the potential

18 of the evidence to humiliate and embarrass the alleged victim

19 and to result in unfair or biased jury inferences.".

20 SEC. 152. SEXUAL HISTORY IN CIVIL CASES.

21 The Federal Rules of Evidence, as amended by section

22 151 of this Act, are amended by adding after rule 412A the

23 following:
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I "Rule 412B. Evidence of past sexual behavior in civil

2 cases

8 "(a) REPUTATION AND OPTION EVIDENCE EX-

4 OLUDBD.-Notwithstanding any other provision of law, in a

5 civil case in which a defendant is accused of actionable sexual

6 misconduct, as defined in subdivision (d), reputation or opin-

7 ion evidence of the plaintiff's past sexual behavior is not ad-

8 missible.

9 "(b) ADMISSIBLE EvIDE cE.-Notwithstanding any

10 other provision of law, in a civil case in which a defendant is

11 accused of actionable sexual misconduct, as defined in subdi-

12 vision (d), evidence of a plaintiff's past sexual behavior other

13 than reputation or opinion evidence may be-admissible if-

14 "(1) admitted in accordance with the procedures

15 specified in subdivision (c); and

16 "(2) the probative value of such evidence out-

17 weighs the danger of unfair prejudice.

18 "(C) PROCEDURES.-(1) If the defendant intends to offer

19 evidence of specific instances of the plaintiff's past sexual be-

20 havior, the defendant shall make a written motion to offer

21 such evidence not later than 15 days before the date on

22 which the trial in which such evidence is to be offered is

23 scheduled to begin, except that the court may allow the

24 motion to be made at a later date, including during trial, if

25 the court determines either that the evidence is newly discov-

26 ered and could not have been obtained earlier through the
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1 exercise of due diligence or that the issue to which such evi-

2 dence relates has newly arisen in the case. Any motion .made

3 under this paragraph shall be served on all other parties and

4 on the plaintiff.

5 "(2) The motion described in paragraph (1) shall be ac-

6 companied by a written offer of proof. If necessary, the court

7 shall order a hearing in chambers to determine if such evi-

8 dence is admissible. At such hearing, the parties may call

9 witnesses, including the plaintiff and offer relevant evidence.

10 Notwithstanding subdivision (b) of rule 104, if the relevancy

11 of the evidence which the defendant seeks to offer in the trial

12 depends upon the fulfillment of a condition of fact, the court,

13 at the hearing in chambers or at a subsequent hearing in

14 chambers scheduled for such purpose, shall accept evidence

15 on the issue of whether such condition of fact is fulfilled and

16 shall determine such issue.

17 "(3) If the court determines on the basis of the hearing

18 described in paragraph (2) that the evidence that the defend-

19 ant seeks to offer is relevant and that the probative value of

20 such evidence outweighs the danger of unfair prejudice, such

21 evidence shall be admissible in the trial to the extent an order

22 made by the court specifies evidence which may be offered

23 and areas with respect to which the plaintiff may be exam- -

24 ined or cross-examined. In its order, the court should consid-

25 er (A) the chain of reasoning leading to its finding of rel-
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1 evance, and (B) why the probative value of the evidence out-

2 weighs the danger of unfair prejudice given the potential of

8 the evidence to humiliate and embarrass the alleged victim

4 and to result in unfair or biased jury inferences. -

5 "(d) DBFMITIONS.-For purposes of this rule, a case

6 involving a claim of actionable sexual misconduct, includes,

7 but is not limited to, sex harassment or discrimination claims

8 brought pursuant to title VTI of the Civil Rights Act of 1964

9 (42 U.S.C. 2000(e)) and gender bias claims brought pursuant

10 to title III of the Violence Against Women Act of 1991.".

11 SEC. 153. AMENDMENTS TO RAPE SHIELD LAW.

12 Rule 412 of the Federal Rules of Evidence is

13 amended-

14 (1) by adding at the end thereof the following:

15 "(e) INTERLOCUTORY APPBAL.-Notwithstanding any

16 other provision of law, any evidentiary rulings made pursuant

17 to this rule are subject to interlocutory appeal by the govern-

18 ment or by the alleged victim.

19 "(f) RULE OF RELEVANCE AND PRIVILEGE.- If the

20 prosecution seeks to offer evidence of prior sexual history,

21 the provisions of this rule may be waived by the alleged

22 victim."; and

23 (2) by adding at the end of subdivision (c)(3) the

24 following: "In its order, the court should consider (A)

25 the chain of reasoning leading to its finding of rel-
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1 evance; and (B) why the probative value of the evi-

2 dence outweighs the danger of unfair prejudice given

8 the potential of the evidence to humiliate and embar-

4 rass the alleged victim and to result in unfair or biased

5 jury inferences.".

6 SEC. 154. EVIDENCE OF CLOTHING.

7 The Federal Rules of Evidence are amended by adding

8 after rule 412 the following:

9 "Rule 413. Evidence of victim's clothing as inciting vio.

10 lence

11 "Notwithstanding any other provision of law, in a crimi-

12 nal case in which a person is accused of an offense under

13 chapter 109A of title 18, United States Code; evidence of an

14 alleged victim's clothing is not admissible to show that the

15 alleged victim incited or invited the offense charged.".

16 Subtitle F-Assistance to Victims of

17 Sexual Assault
18 SEC. 161. EDUCATION AND PREVENTION GRANTS TO REDUCE

19 SEXUAL ASSAULTS AGAINST WOMEN.

20 Part A of title XIX of the Public Health a,,d Health

21 Services Act (42 U.S.C. 300w et seq.) is amended as follows:

22 (1) by adding at the end thereof the following new

23 section:
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1 "§ 1910A. Use of allotments for rape prevention education

2 "(a) Notwithstanding the terms of section 1904(a)(1) of

3 this title, amounts transferred by the State for use under this

4 part may be used for rape prevention and education programs

5 conducted by rape crisis centers or similar nongovernmental

6 nonprofit entities, which programs may include-

7 "(1) educational seminars;

8 "(2) the operation of hotlines;

9 "(3) training programs for professionals;

10 "(4) the preparation of informational materials;

11 and

12 "(5) other efforts to increase awareness of the

13 facts about, or to help prevent, sexual assault.

14 "(b) States providing grant monies must assure that at

15 least 15 percent of the monies are devoted to education pro-

16 grams targeted for junior high school and high school

17 students.

18 "(c) There are authorized to be appropriated under this

19 section for each fiscal year 1992, 1993, and 1994,

20 $65,000,000 to carry out the purposes of this section.

21 "(d) Funds authorized under this section may only be

22 used for providing rape prevention and education programs.

23 "(e) For purposes of this section, the term 'rape preven-

24 tion and education' includes education and prevention efforts

25 directed at offenses committed by offenders who are not
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1 known to the victim as well as offenders who are known to

2 the victim.

8 "(f) States shall be allotted funds under this section pur-

4 suant to the terms of sections 1902 and 1908, and subject to

5 the conditions provided in this section and sections 1904

6 through 1909.";

7 (2) striking section 1901(b); and

8 (3) striking section 1904(aX1XG).

9 SEC. 162. RAPE EXAM PAYMENTS.

10 "No State or other grantee is entitled to funds under

11 title I of the Violence Against Women Act of 1990 unless

12 the State or other grantee incurs the full cost of forensic

13 medical exams for victims of sexual assault. A State or other

14 grantee does not incur the full medical cost of forensic medi-

15 cal exams if it chooses to reimburse the victim after the fact

16 unless the reimbursement program waives any minimum loss

17 or deductible requirement, provides victim reimbursement

18 within a reasonable time (90 days), permits applications for

19 reimbursement within one year from the date of the exam,

20 and provides information to all subjects of forensic medical

21 exams about how to obtain reimbursement.
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1 TITLE II-SAFE HOMES FOR
2 WOMEN

3 SEC. 201. SHORT TITLE.

4 This title may be cited as the "Safe Homes for Women

5 Act of 1990".

6 Subtitle A-Interstate Enforcement
7 SEC. 211. INTERSTATE ENFORCEMENT.

8 (a) IN GENEBA.-Part 1 of tide 18, United States

9 Code, is amended by inserting after chapter 110 the follow-

10 ing:

11 "Chapter 1 10A-Violence Against Spouses

"Se. 2261. Traveling to commit spousal abuse.
"Sec. 2262. Interstate violation of protection orders.
"Se. 2268. Restitution.
"Bec. 2264. Ful faith and credit given to protection orders.
"Sec. 2265. Definitions for chapter.

12 "§ 2261. Traveling to commit spousal abuse

13 "(a) IN GENEBAL.-Any person who travels or causes

14 another (including the intended victim) to travel across State

15 lines or in interstate commerce with the intent to injure a

16 spouse or intimate partner and who, during the course of any

17 such travel or thereafter, does an act that injures his or her

18 spouse or intimate partner in violation of a criminal law of

19 the State where the injury occurs, shall be fined not more

20 than $1,000 or imprisoned for not more than 5 years but not

21 less than 3 months, or both, in addition to any fine or term of

22 imprisonment provided under State law.
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1 "(b) No STATE LAw.-If no fine or term of imprison-

2 ment is provided for under the law of the State where the

8 injury occurs, a person violating this section shall be pOn-

4 ished as follows:

5 "(1) If permanent disfigurement or life-threatening

6 bodily injury results, by imprisonment for not more

7 than 20 years; where serious bodily injury results, by

8 fine under this title or imprisonment for not more than

9 10 years, or both; where bodily injury results, by fine

10 under this title or imprisonment for not more than 5

11 years, or both.

12 "(2) If the offense is committed with intent to

13 commit another felony, by fine under' this title or im-

14 prisonment for not more than 10 years, or both.

15 "(3) If the offense is committed with a dangerous

16 weapon, with intent to do bodily harm, by fine under

17 this title or imprisonment for not more than 5 years, or

18 both.

19 "(4) If the offense constitutes sexual abuse, as

20 that conduct is described under chapter 109A of title

21 18, United States Code (without regard to whether the

22 offense was committed in the maritime, territorial or

23 prison jurisdiction of the United States) by fine or term

24 of imprisonment as provided for the applicable conduct

25 under chapter 109A.
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1 "(c) CRIMNAL INTBNT.-The criminal intent of the of-

2 fender required to establish an offense under subsection (b) is

3 the general intent to do the acts that result in injury to a

4 spouse or intimate partner and not the specific intent'to vio-

5 late the law of a State.

6 ' 2262. Interstate violation o- protection orders

7 "(a) IN GBNRzi&A.-Any person against whom a valid

8 protection order has been entered or any agent of that person

9 who travels or causes another (including the intended victim)

10 to travel across State lines or in interstate commerce with

11 the intent to injure a spouse or intimate partner and who,

12 during the course of such travel or theretirter, commits an act

13 that injures his or her spouse or intimate partner in violation

14 of a valid protection order issued by a State, with the intent

15 to injure his or her spouse or intimate partner, shall be pun-

16 ished as follows:

17 "(1) If permanent disfigurement or life-threatening

18 bodily injury results, by imprisonment for not more

19 than 20 ycar3; where serious bodily injury results, by

20 fine under this title or imprisonment for not more than

21 10 years, or both; where bodily injury results, by fine

22 under this title or imprisonment for not more than 5

23 years, or both.
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1 "(2) If the offense is committed with intent to

2 commit another felony, by fine under this title or im-

3 prisonment for not more than 10 years, or both.

4 "(3) If the offense is committed with a dangerous

5 weapon, with intent to do bodily harm, by fine under

6 this title or imprisonment for nA more than 5 years, or

7 both.

8 "(4) If the offender has previously violated any

9 prior protection order issued against that person for the

10 protection of the same victim, by fine under this title

11 or imprisonment for not more than 5 years and not less

12 than six months, or both.

13 "(5) If the offense constitutes sexual abuse, as

14 that conduct is described under chapter 109A of title

15 18, United States Code (without regard to whether the

16 conduct was committed in the special maritime, territo-

17 rial or prison jurisdiction of the United States) by fine

18 or term of imprisonment as provided for the applicable

19 offense under chapter 109A.

20 "(b) CRIMINAL INTNT.-The criminal intent required

21 to establish the offense provided in subsection (a) is the gen-

2 , eral intent to do the acts which result in injury to a spouse or

23 intimate partner and not the specific intent to violate a pro-

24 tection order or State law.
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1 "12263. Interim protections

2 "In furtherance of the purposes of this chapter, and to

3 protect against abuse of a spouse or intimate partner, any

4 judge or magistrate before whom a criminal case under .this

5 chapter is brought, shall have the power to issue temporary

6 orders of protection for the protection of an abused spouse or

7 intimate partner pending final adjudication of the case, upon

8 a showing of a likelihood of danger to the abused spotise or

9 intimate partner.

10 "12264. Restitution

11 "(a) IN GnOBNA.-In addition to any fine or term of

12 imprisonment provided under this chapter, and notwithstand-

18 ing the terms of section 3668 of this title, the court shall

14 order restitution to the victim of an offense under this

15 chapter.

16 "(b) ScoPE AND NATUBE OF OBDEB.--(1) The order of

17 restitution under this section shall direct that-

18 "(A) the defendant pay to the victim *the full

19 amount of the victim's losses as determined by the

20 court, pursuant to subsection (3); and

21 "(B) the United States Attorney enforce the resti-

22 tution order by all available and reasonable means.

23 "(2) For purposes of this subsection, the term 'full

24 amount of the victim's losses' includes any costs incurred by

25 the victim for-

S 151S
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1 "(A) medical services relating to" physical, psychi-

2 atric, or psychological care;

3 "(B) physical and occupational therapy or reha-

4 bilitation; and

5 "(0) lost income;

6 "(D) attorneys' fees, plus any costs incurred in

7 obtaining a civil protection order; and

8 "(E) any other losses suffered by the victim as a

9 proximate result of the offense.

10 "(3) Restitution orders under this section are mandato-

11 ry. A court may not decline to issue an order under this

12 section because of-

13 "(A) the economic circumstances of the defendant;

14 or

15 "(B) the fact that victim has, or is entitled to, re-

16 ceive compensation for his or her injuries from the pro-

17 ceeds of insurance.

18 "(4)(A) Notwithstanding the terms of paragraph (3), the

19 court may take into account the economic circumstances of

20 the defendant in determining the manner in which and the

21 schedule according to which the restitution is to be paid,

22 including-

23 "(i) the financial resources and other assets of the

24 defendant;
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1 "(ii) projected earnings, earning capacity, and

2 other income of the defendant; and

3 "(iii) any financial obligations of the offender, in-

4 eluding obligations to dependents.

5 "(B) An order under this section may direct the defend-

6 ant to make a single lump-sum payment, or partial payments

7 at specified intervals. The order shall provide that the de-

8 fendant's restitutionary obligation takes priority -over any

9 criminal fine ordered.

10 "(C) In the event that the victim has recovered for any

11 amount of loss through the proceeds of insurance or any

12 other source, the order of restitution shall provide that resti-

13 tution be paid to the person who provided the compensation,

14 but that restitution shall be paid to the victim before any

15 restitution is paid to any other provider of compensation.

16 "(5) Any amount paid to a victim under this section

17 shall be set off against any amount later recovered as com-

18 pensatory damages by the victim from the defendant in-

19 "(A) any Federal civil proceeding; and

20 "(B) any State civil proceeding, to the extent pro-

21 vided by the law of the State.

22 "(c) PROOF OF CLAIM.-(1) Within 60 days after con-

23 viction and, in any event, no later than 10 days prior to sen-

24 tencing, the United States Attorney (or his delegee), after

25 consulting with the victim, shall prepare and file an affidavit
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1 with the court listing the amounts subject to restitution under

2 this section. The affidavit shall be signed by the United

3 States Attorney (or his delegee) and the victim. Should the

4 victim object to any of the information included in the affida-

5 vit, the United States Attorney (or his delegee) shall advise

6 the victim that the victim may file a separate affidavit.

7 "(2) If no objection is raised by the defendant, the

8 amounts attested to in the affidavit filed pursuant to subsec-

9 tion (1) shall be entered in the court's restitution order. If

10 objection is raised, the court may require the victim or the

11 United States Attorney (or his delegee) to submit further affi-

12 davits or other supporting documents, demonstrating the vic-

13 tim's losses.

14 "(3) If the court concludes, after reviewing the support-

15 ing documentation and considering the defendant's objections,

16 that there is a substantial reason for doubting the authentici-

17 ty or veracity of the records submitted, the court may require

18 additional documentation or hear testimony on those ques-

19 tions. Any records filed, or testimony heard, pursuant to this

20 section, shall be in camera in the judge's chambers. Notwith-

21 standing any other provision of law, this section does not

22 entitle the defendant to discovery of the contents of, or relat-

23 ed to, any supporting documentation, including medical, psy-

24 chological, or psychiatric records.
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1 "(4) In the event that the victim's losses are not ascer-

2 tainable 10 days prior to sentencing as provided in subsection

8 (eX1), the United States Attorney (or his delegee) shall so

4 inform the court, and the court shall set a date for the final

5 determination of the victim's losses, not to exceed 90 days

6 after sentencing. If the victim subsequently discovers further

7 losses, the victim shall have 60 days after discovery of those

8 losses in which to petition the court for an amended restitu-

9 tion order. Such order may be granted only upon a showing

10 of good cause for the failure to include such losses in the

11 initial claim for restitutionary relief.

12 "(d) RESTITUTION AND OBIMINAL PBNALTIJs.-An

13 award of restitution to the victim of an. offense under this

14 chapter shall not be a substitute for imposition of punishment

15 under sections 2261 and 2262.

16 "(e) DEFImTIONS.-For purposes of this section, the

17 term 'victim' includes any person who has suffered direct

18 physical, emotional, or pecuniary harm as a result of a com-

19 mission of a crime under this chapter, including, in the case

20 of a victim who is under 18 years of age, incompetent, inca-

21 pacitated, or deceased, the legal guardian of the victim or

22 representative of the victim's estate, another family member,

23 or any other person appointed as suitable by the court: Pro-

24 mided, That in no event shall the defendant be named as such

25 representative or guardian.
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1 "IZ265. Full faith and credit given to protection orders

2 "(a) FULL FAITH AND CBBDIT.-Any protection order

8 issued consistent with the terms of subsection (b) by the court

4 of one State (the issuing State) shall be accorded full faith

5 and credit by the court of another State (the enforcing State)

6 and enforced as if it were the order of the enforcing State.

7 "(b) PROTECTION ORDER.-A protection order issued

8 by a State court is consistent with the provisions of this sec-

9 tion if-

10 "(1) such court has jurisdiction over the parties

11 and matter under the law of such State; and

12 "(2) reasonable notice and opportunity to be heard

13 is given to the person against whom. the order is

14 sought sufficient to protect that person's right to due

15 process. In the case of ex parte orders, notice and op-

16 portunity to be heard must be provided within the time

17 required by State law, and in any event within a rea-

18 sonable time after the order is issued, sufficient to pro-

19 tect the respondent's due process rights.

20 "(c) CROSS OR COUNTER PETITIO.-A protection

21 order issued by a State court against one who has petitioned,

22 filed a complaint, or otherwise filed a written pleading for

23 protection against abuse by a spouse or intimate partner is

24 not entitled to full faith and credit if-
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1 "(1) no cross or counter petition, complaint, or

2 other written pleading was filed seeking such a protec-

8 tion order; or

4 "(2) if a cross or counter petition has been.filed, if

5 the court did not make specific findings that each party

6 was entitled to such an order.

7 "1 2266. DefInitions for chapter

8 "As used in this chapter-

9 "(1) the term 'spouse or intimate partner' in-

10 cludes-

11 "(A) a present or former spouse, a person

12 who shares a child in common with the abuser,

13 and a person who cohabits or has cohabited with

14 the abuser as a spouse; and

15 "(B) any other person similarly situated to a

16 spouse, other than a child, who is protected by

17 the domestic or family violence laws of the State

18 in which the injury occurred or where the victim

19 resides;

20 "(2) the term 'protection order' includes any in-

21 junction or other order issued for the purpose of pre-

22 venting violent or threatening acts by one spouse

23 against his or her spouse or intimate partner, including

24 temporary and final orders issued by civil and criminal

25 courts (other than support or child custody. orders)
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1 whether obtained by filing an independent action or as

2 a pendente lite order in another proceeding so l6ng as

8 any civil order was issued in response to a complaint,

4 petition or motion of an abused spouse or intimate

5 partner;

6 "(8) the term 'act that injures' includes any act,

7 except those done in self-defense, that results in physi-

8 cal injury or sexual abuse; and

9 "(4) the term 'State' includes a State of the

10 United States, the District of Columbia, and any

11 Indian tribe, commonwealth, territory, or possession of

12 the United States.".

13 (b) T.IMB OF CHAPrETs.-The table of chapters for

14 part 1 of title 18, United States Code, is amended by insert-

15 ing after the item for chapter 110 the following:

"1IOA. Violence against spouses ................................................. 2261.".

16 Subtitle B-Arrest in Spousal Abuse
17 Cases

18 SEC. 221. ENCOURAGING ARREST POLICIES.

19 The Family Violence Prevention and Services Act (42

20 U.S.C. 10400) is amended by adding after section 311 the

21 following:

22 "SEC. 312. ENCOURAGING ARREST POLICIES.

23 "(a) PumpoSn.-To encourage States, Indian tribes and

24 localities to treat spousal violence as a serious violation of

25 criminal law, the Secretary is authorized to make grants to
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1 eligible States, Indian tribes, municipalities, or local govern-

2 ment entities for the following purposes:

3 "(1) to implement pro-arrest programs and poli-

4 cies in police departments and to improve "tracking of

5 cases involving spousal abuse;

6 "(2) to centralize and coordinate police enforce-

7 ment, prosecution, or judicial responsibility for, spousal

8 abuse cases in one group or unit of police officers,

9 prosecutors, or judges;

10 "(3) to educate judges in criminal and other

11 courts about spousal abuse and to improve judicial han-

12 dling of such cases.

13 "(b) ELIG rLTY.--(1) Eligible grantees are those

14 States, Indian tribes, municipalities or other local govern-

15 ment entities that-

16 "(A) demonstrate, through arrest and conviction

17 statistics, that their laws or policies have been effective

18 in significantly increasing the number of arrests made

19 of spouse abusers; and

20 "(B) certify that their laws or official policies-

21 "(i) mandate arrest of spouse abusers based

22 on probable cause that violence has been commit-

23 ted or mandate arrest of spouses violating the

24 terms of a valid and outstanding protection order;

25 or
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1 "(ii) permit warrantless misdemeanor arrests

2 of spouse abusers and encourage the use of that

3 authority; and

4 "(C) demonstrate that their laws and policies dis-

5 courage 'dual' arrests of abused and abuser and the in-

6 crease in arrest rates demonstrated pursuant to para-

7 graph (1)(A) is not the result of increased dual arrests.

8 "(2) For purposes of this section, the term 'protection

9 order' includes any injunction issued for the purpose of pre-

10 venting violent or threatening acts of spouse abuse, including

11 temporary and final orders issued by civil and criminal courts

12 (other than support or child custody orders) whether obtained

13 by filing an independent action or as a pendente lite order in

14 another proceeding.

15 "(3) For purposes of this section, the term 'spousal or

16 spouse abuse' includes abuse of a current or former spouse, a

17 person who shares a child in common with the abuser, and a

18 person who cohabits with or has cohabited with the. abuser as

19 a spouse.

20 "(4) The eligibility requirements provided in this section

21 shall take effect one year after the date of enactment of this

22 section.

23 "(c) DELEGATION AND AUTHORIZATION. -The Secre-

24 tary shall delegate to the Attorney General of the United

25 States the Secretary's responsibilities for carrying out this

S 15 is
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1 section to the Attorney General. There are authorized to be

2 appropriated not in excess of $25,000,000 for each fiscal

8 year to be used for the purpose of making grants under this

4 section.

5 "(d) APPLICATION.-An eligible grantee shall submit

6 an application to the Secretary. Such application shall-

7 "(1) contain a certification by the chief executive

8 officer of the State, Indian tribes, municipality, or local

9 government entity that the conditions of subsection (b)

10 are met;

11 "(2) describe the entity's plans to further the pur-

12 poses listed in subsection (a);

13 "(3) identify the agency or office or groups of

14 agencies or offices responsible for carrying out the pro-

15 gram; and

16 "(4) identify the nonprofit nongovernmental victim

17 services programs that will be consulted in developing,

18 and implementing, the program.

19 "(e) PRIORITY.-In awarding grants under this section,

20 the Secretary shall give priority to a grantee that-

21 "(1) does not currently provide for centralized

22 handling of cases involving spousal or family violence

23 in any one of the areas listed in this subsection-

24 police, prosecutors, and courts; and
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1 "(2) demonstrates a commitment to strong en-

2 forcement of laws, and prosecution of cases, involving

3 spousal or family violence.

4 "(f) REPORTING.-Each grantee receiving funds .under

5 this section shall submit a report to the Secretary evaluating

6 the effectiveness of the plan described in subsection (d)(2) and

7 containing such additional information as the Secretary may

8 prescribe.

9 "(g) REGULATIONS.-No later than 45 days after the

10 date of enactment of this section, the Secretary shall publish

11 proposed regulations implementing this section. No later than

12 120 days after such date, the Secretary shall publish final

13 regulations implementing this section.".

14 Subtitle C-Funding for Shelters

15 SEC. 231. AUTHORIZATION.

16 Section 310 of the Family Violence Prevention and

17 Services Act (42 U.S.C. 10409) is amended to read as

18 follows:

19 "SEC. 310. AUTHORIZATION OF APPROPRIATIONS.

20 "(a) There are authorized to be appropriated to carry

21 out the provisions of this title, $85,000,000 for fiscal year

22 1992, $100,000,000, for fiscal year 1993, and $125,000,000

23 for fiscal year 1994.

24 "(b) Of the sums authorized to be appropriated under

25 subsection (a) of this section for any fiscal year, not le5s that
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1 85 percent sl be used by the Secretary for making grants

2 under section 808.

8 "(c) Of the sums authorized to be appropriated under

4 subsection (a) of this section for any fiscal year, not. more

5 than 5 percent -shall be used by the Secretary for making

6 grants under section 814.".

7 Subtitle D-Family Violence Preven-
8 tion and Services Act Amendments
9 SEC. 241. EXPANSION OF PURPOSE.

10 Section 802(l) of the Family Violence Prevention and

11 Services Act (42 U.S.C. 10401(1)) is amended by striking

12 "to prevent" and inserting "to increase public awareness

18 about and prevent".

14 SEC. 242. EXPANSION OF STATE DEMONSTRATION GRANT

15 PROGRAM.

16 Section 303(a)(1) of the Family Violence Prevention and

17 Services Act (42 U.S.C. 10402(a)(1)) is amended by striking

18 "to prevent" and inserting "to increase public -awareness

19 about and prevent".

20 SEC. 243. GRANTS FOR PUBLIC INFORMATION CAMPAIGNS.

21 The Family Violence Prevention and Services Act is

22 amended by adding at the end thereof the following new

23 section:

24 "GRANTS FOR PUBLIC INFORMATION CAMPAIGNS

25 "SEC. 314. (a) The Secretary may make grants to

26 public or private nonprofit entities to provide public informa-
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1 tion campaigns regarding domestic violence through the use

2 of public service announcements and informative materials

8 that are designed for print media, billboards, public transit

4 advertising, electronic broadcast media, and other vehicles

5 for information that shall inform the public concerning do-

6 mestic violence.

7 "(b) No grant, contract, or cooperative agreement shall

8 be made or entered into under this section unless an applica-

9 tion that meets the requirements of subsection (c) has been

10 approved by the Secretary.

11 "(c) An application submitted under subsection (b)

12 shall-

13 "(1) provide such agreements, assurances, and in-

14 formation, be in such form and be submitted in such

15 manner as the Secretary shall prescribe through notice

16 in the Federal Register, including a description of how

17 the proposed public information campaign will target

18 the population at risk, including pregnant women;

19 "(2) include a complete description of the plan of

20 the application for the development of a public informa-

21 tion campaign;

22 "(3) identify the specific audiences that will be

23 -.ducated, including communities and groups with the

24 highest prevalence of domestic violence;

68 Isis



386

66

1 "(4) identify the media to be used in the campaign

2 and the geographic distribution of the campaign;

3 "(5) describe plans to test market a development

4 plan with a relevant population group and in e relevant

5 geographic area and give assurance that effectiveness

6 criteria will be implemented prior to the completion of

7 the final plan that will include an evaluation compo-

8 nent to measure the overall effectiveness of -the cam-

9 paign;

10 "(6) describe the kind, amount, distribution, and

11 timing of informational messages and such other infor-

12 mation as the Secretary may require, with assurances

13 that media organizations and other groups with which

14 such messages are placed will not lower the current

15 frequency of public service announcements; and

16 "(7) contain such other information as the Secre-

17 tary may require.

18 "(d) A grant, contract, or agreement made or entered

19 into under this section shall be used for the development of a

20 public information campaign that may include public service

21 announcements, paid educational messages for print media,

22 public transit advertising, electronic broadcast media, and

23 any other mode of conveying information that the Secretary

24 determines to be appropriate.
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1 "(e) The criteria for awarding grants shall ensure that

2 an applicant-

8 "(1) will conduct activities that educate communi-

4 ties and groups at greatest risk;

5 "(2) has a record of high quality campaigns of a

6 comparable type; and

7 "(3) has a record of high quality campaigns that

8 educate the population groups identified as 'most at

9 risk.".

10 SEC. 244. STATE COMMISSIONS ON DOMESTIC VIOLENCE.

11 Section 303(a)(2) of the Family Violence Prevention and

12 Services Act (42 U.S.C. 10402(a)(2)) is amended-

18 (1) by striking "and" at the end of subparagraph

14 (F);

15 (2) by redesignating subparagraph (G) as subpara-

16 graph (H); and ,

17 (3) by inserting after subparagraph (F) the follow-

18 ing new subparagraph:

19 "(G) provides assurances that, not later than

20 1 year after receipt of funds, the State shall have

21 established a Commission on Domestic Violence

22 to examine issues including"-

23 "(i) the use of mandatory arrest of ac-

24 cused offenders;
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1 "(ii) the adoption of 'no-drop' or vertical

2 prosecution policies;

3 "(iii) the use of mandatory requirements

4 for presentencing investigations;

5 "(iv) the length of time taken to pros-

6 ecute cues or reach plea agreements;

7 "(v) the use of plea agreements;

8 "(vi) the testifying by victims t post-

9 conviction sentencing and release hearings;

10 "(vii) the consistency of sentencing

11 practices;

12 "(viii) restitution of victims;

18 "(ix) the reporting practices of and sig-

14 nificance to be accorded to prior convictions

15 (both felonies and misdemeanors); and

16 "(x) such other matters as the Commis-

17 sion believes merit investigation.

18 In implementing this requirement, State grantees must certi-

19 fy to the Secretary that-

20 "(aa) no less than one-third of Commission mem-

21 bers be victim advocates associated with nonprofit shel-

22 ters; and

23 "(bb) no more than 2 percent of the grant monies

24 awarded shall be used to support the required Commis-

25 sion.".
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1 SEC. 245. IND AN TRIBES.

2 Section 803(bXl) of the Family Violence Prevention and

3 Services Act (42 U.S.C. 10402(b)(1)) is amended by striking

4 "is authorized" and inserting "from sums appropriated shall

5 make no less than 10 percent available for".

6 SEC. 246. FUNDING LIMITATIONS.

7 Section 303(c) of the Family Violence Prevention and

8 Services Act (42 U.S.C. 10402(c)) is amended by striking",

9 and" and all that follows through "fiscal years".

10 SEC. 247. GRANTS TO ENTITIES OTHER THAN STATES; LOCAL

11 SHARE.

12 The first sentence of section 303(f) of. the Family Vio-

13 lence Prevention and Services Act (42 U.S.O. 10402(0)) is

14 amended to read as follows: "No demonstration grant may be

15 made under this section to an entity other than a State or

16 Indian tribe unless the entity provides 50 percent of the fund-

17 ing of the program or project funded by the grant.".

18 SEC. 248. SHELTER AND RELATED ASSISTANCE.

19 Section 303(g) of the Family Violence Prevention and

20 SerVices Act (42 U.S.C. 10402(g)) is amended by--

21 (1) striking "not less than 60 percent" and insert-

22 ing "not less than 75 percent"; and

23 (2) striking "immediate shelter and related assist-

24 ance to victim i of family violence and their depend-

25 ents" and inserting "shelter and related a~sistince to
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1 victims of family violence and their dependents, includ-

2 ing any, but not requiring all of the following-

3 "(1) food, shelter, medical services, and counsel-

4 ing with respect to family violence, including counsel-

5 ing by peers individually or in groups;

6 "(2) transportation, legal assistance, referrals, and

7 technical assistance with respect to obtaining financial

8 assistance under Federal and State programs; -

9 "(3) comprehensive counseling about parenting,

10 preventive health (including nutrition, exercise, and

11 prevention of substance abuse), educational services,

12 employment training, social skills (including communi-

13 cation skills), home management, 'and assertiveness

14 training; and

15 "(4) day care services for children who are

16 victims of family violence or the dependents of such

17 victims.".

18 SEC. 249. LAW ENFORCEMENT TRAINING AND TECHNICAL AS.

19 DISTANCE GRANTS.

20 Section 311(b) of the Family Violence Protection and

21 Services Act (42 U.S.C. 10410(b)) is amended by adding at

22 the end thereof the following new subparagraph:

23 "(d) Training grants may be made under this section

24 only to private nonprofit organizations that have experience

08 Isi s



391

71

1 in providing training and technical assistance to law enforce-

2 ment personnel on a national or regional basis.".

8 SEC. 250. REPORT ON RECORDKEEPING.

4 Not later than 120 days after the date of enactment of

5 this Act, the Government Accounting Office shall complete a

6 study of, and shall submit to Congress a report and recom-

7 mendations on, problems of recordkeeping of criminal com-

8 plaints involving domestic violence. The study and report

9 shall examine efforts to date of the FBI and Justice Depart-

10 ment to col'.ct statistics on domestic violence and the feasi-

11 bility of, including a suggested timetable for, requiring that

12 the relationship between an offender and victim be reported

18 in Federal and State records of crimes of assault, aggravated

14 assault, rape, and other violent crimes.

15 SEC. 251. MODEL STATE LEADERSHIP INCENTIVE GRANTS

16 FOR DOMESTIC VIOLENCE INTERVENTION.

17 The Family Violence Prevention Services Act, as

18 amended by section 103 of this Act, is amended by adding at

19 the end thereof the following new section:

20 "MODEL STATE LEADERSHIP GRANTS FOR DOMESTIC

21 VIOLENCE INTERVENTION

22 "SEC. 315. (a) The Secretary, in cooperation with the

23 Attorney General, shall award grants to not less than 10

24 States to assist in becoming model demonstration States and

25 in meeting the costs of improving State leadership, concerning

26 activities that will-
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1 "(1) increase the number of prosecutions for do-

2 mestic violence crimes;

8 "(2) encourage the reporting of incidences of do-

4 mestic violence; and

5 "(8) facilitate 'arrests and aggressive' prosecution

6 policies.

7 "(b) To be designated as a model State under subsection

8 (a), a State shall have in effect-

9 "(1) a law that requires mandatory arrest of a

10 person that police have probable cause to beiieve has

11 committed an act of domestic violence or probable

12 cause to believe has violated an outstanding civil pro-

13 tection order;

14 "(2) a law or policy that discourages 'dual' ar-

15 rests;

16 "(3) statewide prosecution policies that-

17 "(A) authorize and encourage prosecutors to

18 pursue cases where a criminal case cad be proved,

19 including proceeding without the active involve-

20 ment of the victim if necessary; and

21 "(B) implement model projects that include

22 either-

23 "(i) a 'no-drop' prosecution policy; or

24 "(ii) a vertical prosecution policy; and
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1 "(0) limit diversion to extraordinary cases,

2 and then only after an admission before a judicial

8 officer has been entered;

4 "(4) statewide guidelines for judges that-

6 "(A) reduce the automatic issuance of mutual

6 restraining or protective orders in cases where

7 only one spouse has sought a restraining or pro-

8 tective order;

9 "(B) discourage custody or joint custody

10 orders by spouse abusers; and

11 "(C) encourage the understanding of domes-

12 tic violence as a serious criminal offense and not a

13 trivial dispute;

14 "(5) develop and disseminate methods to improve

15 the criminal justice system's response to domestic vio-

16 lence to make existing remedies as easily available as

17 possible to victims of domestic violence, including re-

18 ducing delay, eliminating court fees, and providing

19 easily understandable court forms.

20 "(c)(1) In addition to the funds authorized to be appro-

21 priated under section 310, there are authorized to be appro-

22 priated to make grants under this section $25,000,000 for

28 fiscal year 1992 and such sums as may be necessary for each

24 of the fiscal years 1993 and 1994.
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1 "(2) Funds shall be distributed under this section so that

2 no State shall receive more than $2,500,000 in each fiscal

3 year under this section.

4 "(8) The Secretary shall delegate to the Attorney Gen-

5 eral the Secretary's responsibilities for carrying out this sec-

6 tion and shall transfer to the Attorney General the funds ap-

7 propriated under this section for the purpose of making

8 grants under this section.".

9 SEC. 252. FUNDING FOR TECHNICAL ASSISTANCE CENTERS.

10 The Family Violence Prevention and Services Act is

11 amended by inserting after section 308 the following:

12 "SEC. 308A. TECHNICAL ASSISTANCE CENTERS.

13 "(a) PuRPOSE.-The purpose of this section is to pro-

14 vide training and technical assistance to State, Indian tribal,

15 and local domestic violence programs and to other profession-

16 als who provide services to victims of domestic violence.

17 From the sums authorized under this title, the Secretary

18 shall provide grants or contracts with public or private non-

19 profit organizations, for the establishment and maintenance of

20 six national resource centers serving defined geographic

21 areas. One national resource center shall offer resource,

22 policy, and/or training assistance to Federal, State, Indian

23 tribal, and local government agencies on issues pertaining to

24 domestic violence and serve a coordinating and resource-

25 sharing function among domestic violence service pt6viders,
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1 and maintain a central resource library. The other national

2 resource centers shall provide information, training and tech-

3 nical assistance to State, tribal and local domestic violence

4 service providers. In addition, each national center shall .sp-

5 cialize in one of the following areas of domestic violence serv-

6 ice, prevention or law:

7 "(1) Public awareness and prevention education;

8 "(2) Criminal justice response to domestic 'io-

9 lence, including court-mandated abuser treatment;

10 "(3) Child abuse and domestic violence, including

11 domestic violence and child custody issues;

12 "(4) Domestic violence victim self-defense;

13 "(5) Medical personnel training; and'.

14 "(6) Enhancing victims' access to effective legal

15 assistance.

16 "(b) ELIGIBILITY. -Eligible grantees are private non-

17 profit organizations that-

18 "(1) focus primarily on domestic violence;

19 "(2) provide documentation to the Secretary dem-

20 onstrating experience with issues of domestic violence,

21 particularly in the specific area for which it is applying;

22 "(3) include on its advisory boards representatives

23 from domestic violence programs in the region who are

24 geographically and culturally diverse; and
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1 "(4) demonstrate strong support from domestic vi-

2 olence advocates in the region for their designation as

3 the regional resource center.

4 "(c) RBPORTIN.-Each grantee receiving funds under

5 this section shall submit a report to the Secretary evaluating

6 the effectiveness of the plan described and containing such

7 additional information as the Secretary may prescribe.

8 "(d) REGULATIONS.-No later than 45 days after the

9 date of enactment of this section, the Secretary shall publish

10 proposed regulations implementing this section.

11 "(e) FUNDING.-From the sums appropriated under sec-

12 tion 310 of this title, not in excess of $2,000,000 for each

13 fiscal year shall be used for the purpose of- making grants

14 under this section.".

15 Subtitle E-Youth Education and
16 Domestic Violence
17 SEC. 261. EDUCATING YOUTH ABOUT DOMESTIC VIOLENCE.

18 (a) GENERAL PuRPos.-For purposes of tis section,

19 the Secretary shall delegate his powers to the Secretary of

20 Education, hereinafter referred to as the "Secretary". The

21 Secretary shall develop model programs for education of

22 young people about domestic violence and violence among

23 intimate partners.

24 (b) NATURE OF PROGRAM.-The Secretary shall devel-

25 op three separate programs for three different audiences: pri-
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1 mary and middle schools, secondary schools, and institutions

2 of higher education. These model programs shall be devel-

8 oped with the input of educational experts, law enforcement

4 personnel, legal and psychological experts on battering, and

5 victim advocate organizations such as battered women's shel-

6 ters. The participation of each of these groups or individual

7 consultants from such groups is essential to the development

8 of a program that meets both the needs of educational institu-

9 tions and the needs of the domestic violence problem.

10 (c) RBIEw A" DissBmNATION.-Not later than 9

11 months after the date of enactment of this Act, the Secretary

12 shall transmit the model programs, along with a plan and

18 cost estimate for nationwide distribution, to the relevant com-

14 mittees of Congress for review.

15 (d) AUTHORIZATION.-There are authorized to be ap-

16 propriated under this section for fiscal year 1992, $200,000

17 to carry out the purposes of this section.

18 Subtitle F-Confidentiality for Abused
19 Persons
20 SEC. 271. CONFIDENTIALITY OF ABUSED PERSON'S ADDRESS.

21 No later than 90 days after the enactment of this Act,

22 the Postmaster General shall promulgate regulations to

23 secure the confidentiality of abused persons' addresses or oth-

24 erwise prohibit the disclosure of an abused person's address

25 consistent with the following guidelines:
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1 (1) confidentiality shall be provided upon the pres-

2 entation to an appropriate postal official of an existing

3 and valid court order for the protection of an abused

4 spouse;

5 (2) disclosure of addresses to State or Federal

6 agencies for legitimate law enforcement or other gov-

7 ernmental purposes shall not be prohibited; and

8 (3) compilations of addresses existing at the time

9 the order is presented to an appropriate postal official

10 shall be excluded from the scope of the proposed regu-

11 lations.

12 TITLE III-CIVIL RIGHTS
13 SEC. 301. CIVIL RIGHTS.

14 (a) FINDINGS.-The Congress finds that-

15 (1) crimes motivated by the victim's gender con-

16 stitute bias crimes in violation of the victim's right to

17 be free from discrimination on the basis of gender;

18 (2) current law provides a civil rights remedy for

19 gender crimes committed in the workplace, but not for

20 gender crimes committed on the street or in the home;

21 and

22 (3) State and Federal criminal laws do not ade-

23 quately protect against the bias element of gender

24 crimes, which separates these crimes from acts of
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1 random violence, nor do they adequately provide vic-

2 tims the opportunity to vindicate their interests.

3 (b) RIGHTS, PBIBLEGS A", IMMUNITIES.-AI per-

4 sons within the United States shall have the same rights,

5 privileges and immunities in every State as is enjoyed by all

6 other persons to be free from crimes of violence motivated by

7 the victim's gender, as defined in subsection (d).

8 (c) CAUSE OF ACTION.-Any person, including a

9 person who acts under color of any statute, ordinance, regu-

10 lation, custom, or usage of any State, who deprives another

11 of the rights, privileges or immunities secured by the Consti-

12 tution and laws as enumerated in subsection (b) shall be liable

18 to the party injured, in an action for the recovery of compen-

14 satory and punitive damages, injunctive or declaratory relief,

15 or such other relief as the court may deem appropriate.

16 (d) DEFINITION.-For purposes of this section-

17 (1) the term "crime of violence motivated by

18 gender" means any crime of violence, as defined in this

19 section, including rape, sexual assault, sexual abuse,

20 abusive sexual contact, or any other crime of violence

21 committed because of gender or on the basis of gender;

22 and

23 (2) the term "crime of violence" means an act or

24 series of acts that would come within the meaning of

25 State or Federal offenses described in section 16 of
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1 title 18, United States Code, whether or not those acts

2 have actually resulted in cr;,.ninal charges, prosecution,

3 or conviction and whether or not those acts were corn-

4 mitted in the special maritime, territorial, or.prison ju-

5 risdiction of the United States.

6 (e) LIMITATION AND PROCEDURES.-

7 (1) LIMITATION.-Nothing in this section entitles

8 a person to a cause of action under subsection (c) for

9 random acts of violence unrelated to gender or for acts

10 that cannot be demonstrated, by a preponderance of

11 the evidence, to be "motivated by gender" as defined

12 in subsection (d).

13 (2) No PRIOR CRIMINAL ACTION.-Nothing in

14 this section requires a prior criminal complaint, pros-

15 ecution, or conviction to -establish the necessary ele-

16 ments of a cause of action under subsection (c).

17 SEC. 302. CONFORMING AMENDMENT.

18 The Civil Rights Attorney's Fees Awards Act of 1976

19 (42 U.S.C. 1988) is amended-

20 (1) in the last sentence, by striking "or" after

21 "Public Law 92-318,"; and

22 (2) by adding after "1964," the following: ", or

23 title IM of the Violence Against Women Act of

24 1991,".
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1 TITLE IV-SAFE CAMPUSES FOR
2 WOMEN
3 SEC. 401. SHORT TITLE.

4 This title may be cited as the "Safe Campuses f(r

5 Women Act of 1990".

6 SEC. 402. FINDINGS.

7 The Congress finds that-

8 (1) rape prevention and education programs are

9 essential to an educational environment free of fear for

10 students' personal safety;

11 (2) sexual assault on campus, whether by fellow

12 students or not, is widespread among the Nation's

13 higher education institutions: experts estimate that 1 in

14 7 of the women now in college have been raped and

15 over half of college rape victims know their attackers;

16 (3) sexual assault poses a grave threat to the

17 physical and mental well-being of students and may

18 significantly impair the learning process; and

19 (4) action by schools to educate students may

20 ,make substantial inroads on the incidence of rape, in-

21 cluding the incidence of acquaintance rape on campus.

22 SEC. 403. GRANTS FOR CAMPUS RAPE EDUCATION.

23 Title X of the Higher Education Act of 1965 is amend-

24 ed to add at the end thereof the following:
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1 "PART D.-GRANTS FOR CAMPUS RAPE

2 EDUCATION."

3 SEC. 1071. GRANTS FOR CAMPUS RAPE EDUCATION.

4 "(a) IN GENERAL.-(1) The Secretary of Edication is

5 authorized to make grants to or enter into contracts with

6 institutions of higher education for rape education and pre-

7 vention programs under this section.

8 "(2) The Secretary shall make financial assistance avail-

9 able on a competitive basis under this section. An institution

10 of higher education or consortium of such institutions which

11 desires to receive a grant or enter into a contract under this

12 section shall submit an application to the Secretary at such

13 time, in such manner, and containing or accompanied by such

14 information as the Secretary may reasonably require in ac-

15 cordance with regulations.

16 "(3) The Secretary shall make every effort to ensure the

17 equitable participation of private and public institutions of

18 higher education and to ensure the equitable geographic par!

19 ticipation of such institutions. In the award of grants and

20 contracts under this section, the Secretary shall give priority

21 to institutions who show the greatest need for the sums

22 requested.

23 "(4) Not less than 50 percent of sums available for the

24 purposes of this section shall be used to make grants under

25 subsection (c) of this section.
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1 "(b) GENBAL RAPE PRBEVBNTION AND EDUCATION

2 GB&ANTs.'-Grants under this section shall be used to educate

3 and provide support services to student victims of rape or

4 sexual assault. Grants may be used for the following iur-

5 poses:

6 "(1) to provide training for campus security and

7 college personnel, including campus disciplinary or ju-

8 dicial boards, that address the issues of rape, sexual as-

9 sault, and other gender-motivated crimes;

10 "(2) to develop, disseminate, or implement

11 campus security and student disciplinary policies to

12 prevent and discipline rape, sexual assault and other

13 gender-motivated crimes;

14 "(3) to develop, enlarge or strengthen support

15 services programs including medical or psychological

16 counseling to assist victims' recovery from rape, sexual

17 assault, or other gender-motivated crimes;

18 "(4) to create, disseminate, or otherwise provide

19 assistance and information about victims' options on

20 and off campus to bring disciplinary or other legal

21 action; and

22 "(5) to implement, operate, or improve rape edu-

23 cation and prevention programs, including programs

24 making use of peer-to-peer education.
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1 "(c) MODEL GRANTS.-Not less than 25 percent of the

2 funds authorized under this section shall be available for

3 grants for model demonstration programs to be coordinated

4 with local rape crisis centers for the development and imple-

5 mentation of quality rape prevention and education curricula

6 and for local programs to provide services to student rape

7 victims.

8 "(d) ELIGIBILITY.-No institution of higher education

9 or consortium of such institutions shall be eligible for a grant

10 under this section unless-

11 "(1) its student code of conduct, or other written

12 policy governing student behavior, explicitly prohibits

13 not only rape but all forms of sexual assault; and

14 "(2) it has in effect and implements a written

15 policy requiring the disclosure to the victim of any

16 sexual assault the outcome of any investigation by

17 campus police or campus disciplinary proceedings

18 brought pursuant to the victim's complaint against the

19 alleged perpetrator of the sexual assault: Provided,

20 That nothing in this section shall be interpreted to au-

21 thorize disclosure to any person other than the victim.

22 "(e) APPLICATIONS.-(1) In order to be eligible to re-

23 ceive a grant under this section for any fiscal year, an institu-

24 tion of higher education, or consortium of such institutions,
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1 shall submit an application to the Secretary at such time and

2 in such manner as the Secretary shall prescribe.

3 "(2) Each such application shall-

4 "(A) set forth the activities and programs to be

5 carried out with funds granted under this part;

6 "(B) contain an estimate of the cost for the estab-

7 lishment and operation of such programs;

8 "(C) explain how the program intends to address

9 the issue of acquaintance rape;

10 "(D) provide assurances that the Federal funds

11 made available under this section shall be used to sup-

12 plement and, to the extent practical, to increase the

18 level of funds that would, in the absence of such Fed-

14 eral funds, be made available by the applicant for the

15 purpose described in this part, and in no case to sup-

16 plant such funds; and

17 "(E) include such other information and assur-

18 ances as the Secretary reasonably determines to be

19 necessary.

20 "(e) GRANTEE REPORTINO.-Upon completion of the

21 grant period under this section, the grantee institution or

22 consortium of institutions shall file a performance report with

23 the Secretary explaining the activities carried out together

24 with an assessment of the effectiveness of those activities in

25 achieving the purposes of this section. The Secretary shall
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1 suspend funding for an approved application if an applicant

2 fails to submit an annual performance report.

3 "(0 DEFINITIONS.-(1) Except as otherwise provided,

4 the terms used in this part shall have the meaning.provided

5 under section 2981 of this title.

6 "(2) For purposes of this subchapter, the following

7 terms have the following meanings:

8 "(A) The term 'rape education and prevention' in-

9 cludes programs that provide educational seminars,

10 peer-to-peer counseling, operation of hotlines, self-de-

11 fense courses, the preparation of informational materi-

12 als, and any other effort to increase campus awareness

13 of the facts about, or to help present, sexual assault.

14 "(B) The term 'Secretary' means the Secretary of

15 Education.

16 "(g) GENERAL TERMS AND CONDITIONS.-(1) REGU-

17 LATIONS.-No later than 45 days after the date of enact-

18 ment of this section, the Secretary shall publish proposed

19 regulations implementing this section. No later than 120 days

20 after such date, the Secretary shall publish final regulations

21 implementing this section.

22 "(2) No later than 180 days after the end of each fiscal

23 year for which grants are made under this section, the Secre-

24 tary shall submit to the committees of the House of Repre-
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1 sentatives and the Senate responsible for issues relating to

2 higher education and to crime, a report that includes-

3 "(A) the amount of grants .made under- this

4 section;

5 "(B) a summary of the purposes for which those

6 grants were provided and an evaluation of their

7 progress; and

8 "(C) a copy of each grantee report filed pursuant

9 to subsection (e) of this section.

10 "(3) For the purpose of carrying out this subchapter,

11 there are authorized to be appropriated $20,000,000 for the

12 fiscal year 1992, and such sums as may be necessary for each

13 of the fiscal years 1993, 1994, and 1995.".

14 SEC. 404. REQUIRED CAMPUS REPORTING OF SEXUAL AS.

15 SAULT.

16 Section 204(f) of the Crime Awareness and Campus Se-

17 curity Act of 1990 is amended to read as follows:

18 "(F) Statistics concerning the occurrence on

19 campus, during the most recent school year, and

20 during the 2 preceding school years for which data are

21 available, of the following criminal offenses reported to

22 campus security authorities or local police agencies-

23 "(i) murder;

24 "(ii) rape or sexual assault;

25 "(iii) robbery;
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1 "(iv) aggravated assault;

2 "(v) burglary; and

3 "(vi) motor vehicle theft.

4 TITLE V-EQUAL JUSTICE FOR
5 WOMEN IN THE COURTS ACT
6 OF 1990
7 SECTION 501. SHORT TITLE.

8 This title may be cited as the "Equal Justice for

9 Women in the Courts Act of 1991".

to Subtitle A-Education and Training
11 for Judges and Court Personnel in
12 State Courts
13 SEC. 511. GRANTS AUTHORIZED.

14 The State Justice Institute is authorized to award

15 grants for the purpose of developing, testing, presenting, and

16 disseminating model programs to be used by States in train-

17 ing judges and court personnel in the laws of the States on

18 rape, sexual assault, domestic violence, and other crimes of

19 violence motivated by the victim's gender.

20 SEC. 512. TRAINING PROVIDED BY GRANTS.

21 Training provided pursuant to grants made under this

22 subtitle may include current information, existing studies, or

23 current data on-
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1 (1) the nature and incidence of rape and sexual

2 assault by strangers and nonstrangers, marital rape,

8 and incest;

4 (2) the underreporting of rape, sexual assault, and.

5 child sexual abuse;

6 (3) the physical, psychological, and economic

7 impact of rape and sexual assault on the victim, the

8 costs to society, and the implications for sentencing;

9 (4) the psychology of sex offenders, their high rate

10 of recidivism, and the implications for sentencing;

11 (5) the historical evolution of laws and attitudes

12 on rape and sexual assault;

13 (6) sex stereotyping of female and male.victims of

14 rape and sexual assault, racial stereotyping of rape vic-

15 tims and defendants, and the impact of such stereo-

16 types on credibility of witnesses, sentencing, and other

17 aspects of the administration of justice;

18 (7) application of rape shield laws and other limits

19 on introduction of evidence that may subject victims to

20 improper sex stereotyping and harassment in both rape

21 and nonrape cases, including the need for sua sponte

22 judicial intervention in inappropriate cross-examination;

23 (8) the use of expert witness testimony on rape

24 trauma syndrome, child sexual abuse accommodation
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1 syndrome, post-traumatic stress syndrome, and similar

2 issues;

3 (9) the legitimate reasons why victims of rape,

4 sexual assault, and incest may refuse to testify -against

5 a defendant;

6 (10) the nature and incidence of domestic vio-

7 lence;

8 (11) the physical, psychological, and economic

9 impact of domestic violence on the victim, the costs to

10 society, and the implications for court procedures and

11 sentencing;

12 (12) the psychology and self-presentation of bat-

13 terers and victims and the implications for court pro-

14 seedings and credibility of witnesses;

15 (13) sex stereotyping of female and male victims

16 of domestic violence, myths about presence or absence

17 of domestic violence in certain racial, ethnic, religious,

18 or socioeconomic groups, and their impact bn the ad-

19 ministration of justice;

20 (14) historical evolution of laws and attitudes on

21 domestic violence;

22 (15) proper and improper interpretations of the

23 defenses of self-defense and provocation, and the use of

24 expert witness testimony on battered woman syn-

25 drome;
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1 (16) the likelihood of retaliation, recidivism, and

2 escalation of violence by batterers, and the potential

8 impact of incarceration and other meaningful sanctions

4 for acts of domestic violence including violations of

5 orders of protection;

6 (17) economic, psychological, social and institu-

7 tional reasons for victims' inability to leave the bat-

8 terer, to report domestic violence or to follow through

9 on complaints, including the influence of lack of sup-

10 port from police, judges, and court personnel, and the

11 legitimate reasons why victims of domestic violence

12 may refuse to testify against a defendant;

13 (18) the need for orders of protection, and the im-

14 plications of mutual orders of protection, dual arrest

15 policies, and mediation in domestic violence cases;

16 (19) recognition of and response to gender-moti-

17 vated crimes of violence other than rape, sexual assault

18 and domestic violence, such as mass or serial murder

19 motivated by the gender of the victims; and

20 (20) current information on the impact of pornog-

21 raphy on crimes against women, or data on other ac-

22 tivities that tend to degrade women.
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1 SEC. 513. COOPERATION IN DEVELOPING PROGRAMS IN

2 MAKING GRANTS UNDER THIS TITLE.

3 The State Justice Institute shall ensure that model pro-

4 grams carried out pursuant to grants made under this subtitle

5 are developed with the participation of law enforcement offi-

6 cials, public and private nonprofit victim advocates, legal ex-

7 perts, prosecutors, defense attorneys, and recognized experts

8 on gender bias in the courts.

9 SEC. 514. AUTHORIZATION OF APPROPRIATIONS.

10 There is authorized to be appropriated for fiscal year

11 1992, $600,000 to carry out the purposes of this subtitle. Of

12 amounts appropriated under this section, the State Justice

13 Institute shall expend no less than 40 percent on model pro-

14 grams regarding domestic violence and no less than 40 per-

15 cent on model programs regarding rape and sexual assault.

16 Subtitle B-Education and Training
17 for Judges and Court Personnel in
18 Federal Courts
19 SEC. 521. EDUCATION AND TRAINING GRANTS.

20 (a) STUDY.-The Federal Judicial Center shall conduct

21 a study of the nature and extent of gender bias in the Federal

22 courts, including in proceedings involving rape, sexual as-

23 sault, domestic violence, and other crimes of violence moti-

24 vated by gender. The study shall be conducted by the use of

25 data collection techniques such as reviews of trial and appel-

26 late opinions and transcripts, public hearings, and inquiries to
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1 attorneys practicing in the Federal courts. The Federal Judi-

2 cial Center shall publicly issue a final report containing a

3 detailed description of the findings and conclusions of the

4 study, including such recommendations for legislative, admin-

5 istrative, and judicial action as it considers appropriate.

6 (b) MODEL PROGRAMS.-(1) The Federal Judicial

7 Center shall develop, test, present, and disseminate model

8 programs to be used in training Federal judges and coitrt

9 personnel in the laws on rape, sexual assault, domestic vio-

10 lence, and other crimes of violence motivated by the victim's

11 gender.

12 (2) The training programs developed under this subsec-

13 tion shall include-

14 (A) all of the topics listed in section 512 of sub-

15 title A; and

16 (B) all procedural and substantive aspects of the

17 legal rights and remedies for violent crime motivated

18 by gender including such areas as the Federal penalties

19 for sex crimes, interstate enforcement of laws against

20 domestic violence and civil rights remedies for violent

21 crimes motivated by gender.

22 SEC. 522. COOPERATION IN DEVELOPING PROGRAMS.

23 In implementing this subtitle, the Federal Judicial

24 Center shall ensure that the study and model programs are

25 developed with the participation of law enforcement officials,

5 16iS
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1 public and private nonprofit victim advocates, legal experts,

2 prosecutors, defense attorneys, and recognized experts on

3 gender bias in the courts.

4 SEC. 523. AUTHORIZATION OF APPROPRIATIONS.

5 There is authorized to be appropriated for fiscal year

6 1992, $400,000 to carry out the purposes of this subtitle. Of

7 amounts appropriated under this section, no less than 25 per-

8 cent and no more than 40 percent shall be expended by the

9 Federal Judicial Center on the study required by section

10 521(a) of this subtitle.

0
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February 21, 1991

THE WOME'S EQUAL OPPORTUNITY ACT OF 1991
SECTION-BY-SECTION ANALYSIS

Introduced by Senators Dole, Simpson, Roth, Kasten, D'Amato,McCain, Murkowski, Burns, Thurmond, Cochran, Warner, Stevens,
Lugar, and Seymour

SECTION 1 -- SHORT TITLE

The legislation may be cited as the "Women's Equal
Opportunity Act of 1991."

TITLE I -- FEDERAL CIVIL RIGHTS REMEDIES

SUBTITLE A -- Federal Remedies for Sexual Harassment in the
Workplace

Section 101. Statement of Findings.

Section 102. Enhanced Remedies for Sexual Harassment.Title VII currently prohibits intentional discrimination in theterms and conditions of employment, but provides inadequateremedies for certain unlawful practices, including sexualharassment in the workplace, which the Supreme Court hasrecognized as actionable under Title VII. See Meritor Savingsank. FSB v. Vinson, 477 U.S. 57 (1986). Such harassment willfrequently not be so intolerable that an employee subjected to itimmediately leaves the job. In such circumstances, the onlyremedy that the victim of harassment can obtain under Title VII'scurrent remedial scheme is declaratory and injunctive relief
against the harassment.

Additional remedies for this situation are clearlyappropriate and warranted. The mere threat of an injunctiveorder requiring the employer to stop engaging in acts of sexualharassment is clearly insufficient to deter this type uf
misconduct.

To deter harassment on the basis of sex, Section 102provides that the court shall be empowered, upon pleading andproof that such practice was intentionally engaged in, to awardthe plaintiff an amount not to exceed $100,000 for the firstoffense and an amount not to exceed $150,000 for each subsequent
offense.

Because of the equitable nature of the relief to be awardedunder this section, the courts should find a judge-ordered remedyconsistent with the Seventh Amendment. See Local No. 391 v.
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Tgzz', 110 S. Ct. 1339 (1990); =uJl v. United States, 107 S. Ct.
1831 (1987). This provision is important in maintaining to the
greatest extent possible the current structure of Title VII's
remedies provisions and preventing it from being replaced with a
tort-like approach. Because the question of constitutionality is
not entirely free from doubt, however, section 102 also provides
that should a court hold that a Jury trial with respect to issues
of liability is constitutionally required, it may empanel a jury
to hear those issues and no others. This ensures that the
additional relief this scheme makes available will not become a
dead letter should a court find that the Seventh Amendment
requires a jury trial on liability.

In determining the appropriateness and magnitude of an award
under this section, the court shall consider whether a) the
plaintiff has incurred any medical bills or suffered any monetary
or other out-of-pocket loss as a result of the respondent's
unlawful conduct and b) such relief is necessary to make .
injunctive relief ordered by the court meaningful. The court
shall also consider a) the financial resources and employment
history of the respondent, b) whether the respondent has
initiated compliance programs designed to ensure that the
employment practices of the respondent are lawful, and c) whether
the respondent has instituted programs or policies designed to
prevent, and resolve complaints of, harassment on the basis of
sex in the workplace.

For purposes of this title, the term "harassment on the
basis of sex" is defined as "unwelcome sexual advances, requests
for sexual favors, and other verbal or physical conduct of a
sexual nature where 1) submission to such conduct is made
explicitly or implicitly a term or condition of employment of an
individual, 2) submission to or rejection of such conduct by an
individual is used as the basis for employment decisions
affecting such individual, or 3) such, conduct has the purpose or
effect of creating a working environment that a reasonable person
would consider intimidating, hostile, or abusive." This
definition of "harassment on the basis of sex" is taken largely
from an EEOC regulation at 29 CFR Section 1604.11(a).

Section 103. Expedited Injunctive Relief for Sexual
Harassment. Prolonged exposure to sexual harassment in the
workplace can have serious and lasting detrimental effects on the
victim. As a result, persons claiming sexual harassment on-the-
job should be entitled to expedited relief through the court
system.

Section 103 allows an individual alleging sexual harassment
to seek temporary or preliminary injunctive relief, without
regard to any period of time following the filing of a charge of
unlawful discrimination and without obtaining a right-to-sue
letter from the EEOC. Prior to obtaining permanent injunctive
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relief, the charging party must first demonstrate that he or she
1) has submitted the charge of sexual harassment to any grievance
procedure established by the employer, and 2) has obtained a
determination from the grievance procedure, or establishes that
the grievance procedure is inappropriate for resolution of sexual
harassment complaints or that its use has resulted in an
unreasonable delay in resolving the grievance. The purpose of
this provision is to ensure that lawsuits seeking injunctive
relief do not become a substitute for employer-established
grievance procedures.

Finally, Section 103 directs the courts to assign sexual
harassment cases at the earliest practicable date and to cause
such cases to be expedited in every way practicable.

Section 104. Technical Assistance. Section 104 directs the
Chairman of the EEOC, acting through the Directors of the EEOC's
district offices, to establish programs to provide technical
assistance on the law of sexual harassment to small employers
with fewer than 50 employees. Unlike large corporations, most
small employers cannot afford the cost of compliance advice from
private law firms. An EEOC technical assistance program for
small employers will help reduce the instances of sexual
harassment in the workplace and the quantity of litigation for an
already over-burdened court system.

For these technical assistance efforts, Section 104
authorizes an additional $500,000 in funding for the EEOC for
each of fiscal years 1992, 1993, and 1994.

SUBTITLE B -- Expansion of Other Federal Civil Rights.

Section 111. Expansion of Protections against All Racial
Discrimination in the Making of Contracts. Section 111 would
overrule the Supreme Court's decision in Patterson v. McLean
Credit Union, 109 S. Ct. 2363 (1989). In Patterson, an employee
sued under 42 U.S.C. 1981, alleging that her employer had
harassed her on the job, failed to promote her, and ultimately
discharged her, all because of her race. The Court held that
Section 1981 is limited by its terms to prohibiting
discrimination in makingn] and enforcing] contracts," and does
not extend to "problems that may arise later from the conditions
of continuing employment." Patterson, 109 S. Ct. at 2372. Thus,
the Court held, the statute prohibits discrimination -- whether
governmental or private -- only in the formation of a contract
and in the right of access to a legal process that will enforce
established contract obligations without regard to race. While
the plaintiff's allegation that she had been discriminatorily
denied promotion might fall within the prohibition against
discrimination in making contracts, her allegations of harassment
oi? the job addressed only conditions of employment.
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The law as interpreted in Patterson leaves a significant gap
in Section 1981 coverage that should be filled. This section
would also remove any possible ambiguity for future cases by
codifying the holding in Runvon v. McCrarv, 427 U.S. 160 (1976),
that Section 1981 prohibits private, as well as governmental,
discrimination.

Section 112. Expansion of Right to Challenge Discriminatory
Seniority Systems. Section 112 would overrule the Supreme
Court's ruling in Lorance v. AT&T Technolouies. Inc, 109 S.Ct.
2261 (1989). In Lorance, a group of female employees challenged
a seniority system under Title VII, claiming that the system was
adopted with an intent to discriminate against women. Although
the system was facially nondiscriminatory and treated all
similarly-situated employees alike, it produced demotions for the
plaintiffs, who claimed that the employer had adopted the
seniority system intentionally to alter their contract rights.
The Supreme Court held that the claim was barred by Title.VII's
requirement that a charge must be filed within 180 days (or 300
days if the matter can be referred to a state agency) after the
alleged discrimination occurred.

The Court held that the time for the plaintiffs to file
their complaint began to run when the employer adopted an
Allegedly d-scriminatory seniority system, since it was the
adoption of the system with a discriminatory purpose that
allegedly violated their rights. According to the Court, that
was the point at which the plaintiffs suffered the diminution in
employment status about which they complained.

The Lorance holding is contrary to the position taken by the
Justice Department and the EEOC. It would shield existing
seniority systems from legitimate discrimination claims. The
discriminatory reasons for adoption of a seniority system may
become apparent only when the system is finally applied to affect
the employment status of the employees that it covers. In
addition, a rule that limits challenges to the period immediately
following adoption of a seniority system will promote unnecessary
litigation. Employees will be forced to challenge the system
before it has produced any concrete impact or forever remain
silent. Given such a choice, employees who might never suffer
harm from the seniority system may be forced to file a charge --
an especially difficult choice since they may be understandably
reluctant to initiate a lawsuit against an employer if the
lawsuit is not clearly necessary.

Section 113. Congressional Coverage. Section 113 extends
the protections of Title VII to all employees of Congress. The
means of enforcing Title VII shall be determined by each House of
Congress.

Section 114. Effective Date. Section 114 specifies that
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the provisions of Title I shall take effect upon enactment.

TITLE II -- DOMESTIC AND STREET CRIME VIOLENCE AGAINST WOMEN

SUBTITLE"A -- Safety on College and University Campuses

Section 201. Amendments to the Higher Education Act of
1965. Last year, the 101st Congress passed, and President Bush
signed into a law, a bill called the "Crime Awareness and Campus
Security Act of 1990." This legislation amended the Higher
Education Act of 1965 to require colleges and universities to
establish and disclose campus security policies and to inform
students and employees of campus crime statistics.

Section 201 would require colleges and universities to
disclose and specify crimes involving sexual contact, sexual
assault, and rape. It would also require the disclosure of this
information to (a) local and state police authorities and (b) the
parents of students.

SUBTITLE B -- Stronger Penalties for Federal Sex Offenses

Section 211. Capital Punishment for Murders in Connection
with Sexual Assaults and Child Molestations. Section 211
authorizes capital punishment for murders committed in connection
with sex crimes that occur in the course of federal offenses.
For example, in a case in which a kidnapping was committed in
violation of 18 U.S.C. 1201, and the kidnapper raped and murdered
the victim, the death penalty could be imposed pursuant to the
provisions of this section.

This section adds a new section 1118 to the criminal code
(title 18). Subsections (a)-(b) generally provide federal
jurisdiction to prosecute murders committed in the course of
other federal offenses. The basic definition of murder in
subsection (a) -- causing death intentionally, knowingly, or
through recklessness manifesting extreme indifference to human
life -- is similar to the corresponding definition in the Model
Penal Code (MPC section 210.2) and various state codes. See,
e.g., Ala. Code section 13A-6-2(a)(l)-(2); N.D. Cent. Code
section 12.1-!6-01(1)(a)-(b).

Subsection (a) also covers deaths resulting from the
intentional infliction of serious injury. This is substantially
the same as a clause in the definition of capital murder in title
I of S. 1970, as passed by the Senate in the 101st Congress.
There is also support in state law for the inclusion of this
category of homicides in potentially capital murders. See Ill.
Ann. Stat., ch. 38, section 9-1; N.S. Stat. Ann section 2C:11-3.

Under subsection (c), murders in violation of proposed
section 1118 would be Class A felonies, punishable by up to life
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imprisonment. The death penalty could be imposed for a
subcategory of these murders as provided in subsections (d)-(1).

Subsection (e) identifies the classes of murders for which
the death penalty would be available. Under the procedures of
the section, a finding of at least one of the aggravating factors
specified in subsection (e) would be a prerequisite to the jury's
consideration of capital punishment. These aggravating factors
are as follows

First, under paragraph (1) of subsection (e), the death
penalty could be considered if the conduct resulting in death
occurred in the course of an offense defined in chapters 109A,
110, or 117 of the criminal code. Chapter 109A defines the
federal crimes of sexual abuse, including the crimes within
federal jurisdiction that would commonly be characterized as rape
or child molestation. Chapter 110 defines the federal crimes
relating to sexual exploitation of children, including crimes
involved in the production of child pornography. Chapter 117
includes crimes involved in the management of interstate
prostitution, "white slavery" and child prostitution operations.

Second, under paragraph (2), the death penalty could be
considered if the conduct resulting in death occurred in the
course of a'federal offense, and the defendant committed a crime
of sexual assault or child molestation in the course of the same
offense. For example, as noted above, if the victim were
kidnapped in violation of 18 U.S.C. 1201, and the kidnapper raped
and murdered the victim, the death penalty would be available
under this paragraph.

Third, under paragraph (3), the death penalty could be
considered if a defendant committing a murder in violation of
this section had a prior conviction for sexual assault or child
molestation. Subsection (x) defines the terms "sexual assault"
and "child molestation" for purposes of this paragraph and
paragraph (2).

If the jury found that at least one of the aggravating
factors specified in subsection (e) existed, and further found
that there were no mitigating factors or that the aggravating
factors outweighed any mitigating factors, then the death penalty
would be imposed pursuant to subsections (J) and (1).

The remaining provisions of the section set out the general
procedures required for conducting a capital sentencing hearing,
and for reviewing and carrying out the death penalty in cases in
which it is imposed. These procedural provisions take the same
approach as the Administration's death penalty legislation of the
101st Congress. They are substantially the same in almost all
respects as the death penalty procedures passed by the House of
Representatives in title II of H.R. 5269 in the 101st Congress,
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and the death penalty procedures passed by the Senate in title
XIV of S. 1970 in the 101st Congress. They are also the same or
similar in may respects to the death penalty procedures passed by
the Senate in title I of S. 1970.

Section 212. Increased Penalties for Recidivist Sex
Offenders. Section 212 amends the penalties applicable under the
sexual abuse chapter (chapter 109A) of title 18 of the United
States Code by providing that second or subsequent offenses are
punishable by a term of imprisonment of up to twice that
otherwise authorized. The prior conviction may be either a
violation of the chapter or a violation of state law involving a
type of conduct proscribed by chapter 109A. This amendment,
which was passed by the Senate in S.1970 (section 2425), is
designed to correct the inadequacy of current penalties with
respect to recidivist sex offenders.

Section 213. Definition of Sexual Act for Victims below the
Age of 16. Section 213 amends the definitional section for
federal sexual abuse offenses to provide greater protection for
victims below the age of 16. Recently, the maximum penalty for
engaging in a sexual act with a mirror between the ages of 12 and
16 (by a person at least 4 years older than the victim) was
raised froi five to fifteen years' imprisonment (section 322 of
the Crime Control Act of 1990). Both the original Senate-passed
and House-passed versions of this legislation -- section 2425 of
S. 1970 and section 2919 of H.R. 5269 -- also contained
amendments addressing deficiencies in the definition of the term
"sexual act" in relation to victims below the age of 16.
However, the enacted bill did not contain these amendments,
presumably because of other differences in the sections in which
they appeared.

Section 213 is the same as the corresponding amendments to
the definition of "sexual act" in S. 1970 and H.R. 5269. It
would extend the definition of "sexual act" to include
intentional touching, not through the clothing, of the genitals
of a person who is less than 16 years of age, provided the intent
element common to the other touching offenses is present. This
form of molestation can be as detrimental to a young teenager or
child as the conduct currently covered by the term sexual act.

The current definitions of sexual act and sexual contact
als involve a gender-based imbalance that effectively tends to
give more lenient treatment to cases in which the victim is a
boy. Under the current definitions, sexual touching that
involves even a slight degree of penetration of a genital or anal
opening constitutes a sexual act, rather than just sexual
contact, and the former is punished more severely than the latter
under the existing statutory scheme. Since penetration is more
likely with female than male victims, such conduct would more
likely constitute sexual acts when committed with females than
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with males.

The amendment corrects this gender-based imbalance by
treating all direct genital touching of children under the age of
16, with intent to abuse, humiliate, harass, degrade, or arouse
or gratify the sexual desire of any person as sexual acts,
regardless of whether penetration has occurred. Moreover, it
eliminates the difficulties of proving penetration for many
sexual abuse offenses against children -- both boys and girls --
in which there are typically no adult witnesses.

Section 214. Drug Distribution to Pregnant Women. 21 U.S.C.
845 prescribes enhanced penalties for the distribution of
controlled substances to persons below the age of twenty-one.
Section 214 amends 21 U.S.C. 845 to make the same enhanced
penalties apply to the distribution of controlled substances to
pregnant women.

Conduct covered by this amendment frequently involves
exploitation by the drug dealer of the pregnant mother's drug
dependency or addiction to facilitate conduct on her part that
carries a grave risk to her child of pre-natal injury and
permanent impairment following birth. Such conduct by a
trafficker in controlled substances is among the most serious
forms of drug-related child abuse and plainly merits the enhanced
penalties provided by 21 U.S. C. 845.

SUBTITLE C -- Enhanced Restitution for Victims of Sex Crimes

Sections 221-224. Pornography Victims Restitution.
Sections 221-224 create a federal cause of action against a
producer, distributor, exhibitor, or seller of sexually explicit
material by a victim of a rape, sexual assault, or sexual crime.
Section 222 conditions recovery of damages on proof by a
preponderance of the evidence that: a) the victim was a victim of
a sexual crime, as defined by State or federal law, whether or
not such crime has been prosecuted or proven in a separate
crimininal proceeding; b) the material is either obscene, child
pornography, or sexually explicit and violent; c) the defendant
knew or should have known the nature and character of the
contents of the material; and d) the material was a proximate
cause of the offense, by inciting the sexual offender to commit
the offense against the victim.

The Pornography Victims Compensation Act was originally
introduced by Senator Mitch McConnell in the 101st Congress.

Section 225. Restitution in Sex Offense Cases. Section 225
amends the restitution statute, 18 U.S.C. 3663, to provide for
restitution by offenders to the victims of sexual abuse crimes
defined in chapter 109A of Title 18 and crimes involving sexual
exploitation of children defined in chapter 110 of Title 18.
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Section 3663(b)(2) of Title 18 currently authorizes
restitution covering medical and therapeutic costs and lost
income in cases involving "bodily injury" to a victim. However,
the sex crimes defined in chapters 109A and 110 do not
necessarily involve physical damage to the body of the victim.
For example, there may not be such physical damage where rape
against an adult victim is committed through the threat of force,
but without the actual use of force, or where a child molestation
or exploitation offense is committed without physically injurious
violence.

This section would add a new paragraph (3) to 18 U.S.C.
3663(b) which makes it clear that restitution is authorized in
all federal sex offense cases, whether or not the offense
involved "bodily injury" on a narrow interpretation of that
phrase. Subparagraphs (A)-(C) of the new paragraph track the
authorization in current paragraph (2) for restitution covering
necessary medical and therapeutic costs and lost income.,

Subparagraph (D) of proposed paragraph (3) provides that the
medical and therapeutic costs and lost income for which
restitution is awarded may include costs and losses related to a
disease that was transmitted to the victim through the commission
associated.with sex offenses. While restitution for costs and
losses related to such a disease could be independently based on
current 18 U.S.C. 3663(b)(2) or subparagraphs (A)-(C) of proposed
new paragraph (3), the explicit authorization of proposed
subparagraph (D) forecloses any argument that such costs and
losses are too remote a result of the offense to be included in
an order of restitution.

Subparagraph (E) of proposed paragraph (3) recognizes child
care, transportation, and other costs to the victim from
involvement in the investigation and prosecution of the crime as
resultant costs of the crime for which the offender may properly
be required to make restitution.

Finally, section 226 makes a conforming amendment in the
second-to-last paragraph of 18 U.S.C. 3663(b), which currently
provides for restitution of funeral expenses in "bodily injury"
cases in which death also results.

SUBTITLE D -- Reform of Procedure and Evidentiary Requirements
in Sex Offense and Other Cases

Section 231. Admissibility of Evidence of Similar Crimes in
Sexual Assault and Child Molestation Cases. In cases where the
defendant is accused of committing an offense of sexual assault
or child molestation, courts in the United States have
traditionally favored the broad admission at trial of evidence of
the defendant's prior commission of similar crimes. The
contemporary edition of Wigmore's treatise describes this
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tendency as follows (1A Wigmore's Evidence sec. 62.2 (Tillers
rev. 1983)):

(Tihere is a strong tendency in prosecutions for sex-
offenses to admit evidence of the accused's sexual
proclivities. Do such decisions show that the general rule
against the use of propensity evidence against an accused
is not honored in sex offense prosecutions? We think so.

(S]ome states and courts have forthrightly and expressly
recognized] a -lustful disposition" or sexual proclivity
exception to the general rule barring the use of character
evidence against an accused . . . . [J]urisdictions that do
not expressly recognize a lustful disposition exception
may effectively recognize such an exception by expansively
interpreting in prosecutions for sex offenses various well-
established exceptions to the character evidence rule The
exception for common scheme or design is frequently used,
but other exceptions are also used.

More succinctly, the Supreme Court of Wyoming observed in Elliot
X. State , 600 P. 2d 1044, 1047-48 (1979)s

(I]n recent years a preponderance of the courts have
sustained the admissibility of the testimony of third
persons as to prior or subsequent similar crimes, wrongs or
acts in cases involving sexual offenses ... (I]n cases
involving sexual assaults, such as incest, and statutory
rape with family members as the victims, the courts in
recent years have almost uniformly admitted such
testimony.

The willingness of the courts to admit similar crimes
evidence in prosecutions for serious sex crimes is of great
importance to effective prosecution in this area, and hence to
the public's security against dangerous sex offenders. In a rape
prosecution, for example, disclosure of the fact that the
defendant has previously committed other rapes is frequently
critical to the jury's informed assessment of the credibility of
a claim by the defense that the victim consented and that the
defendant is being falsely accused.

The importance of admitting this type of evidence is still
greater in child molestation cases. Such cases regularly present
the need to rely on the testimony of child victim--witnesses whose
credibility can readily be attacked in the absence of substantial
corroboration. In such cases, the public interest in admitting
all significant evidence that will illumine the credibility of
the charge and any denial by the defense is truly compelling.

Notwithstanding the salutary tendency of the courts to admit
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evidence of other offenses by the defendant in such cases, the
current state of the law in this area is not satisfactory. The
avvroach of the courts has been characterized by considerable
uncertainty and inconsistency. Not all courts have recognized
the area of sex offense prosecutions as one requiring special
standards or treatment. and those which have. have adopted
admission rules of varving scope and rationale.

Moreover, even where the courts have traditionally favored
admission of "similar crimes evidence" in sex offense
prosecutions, the continuation of this approach has been
jeopardized by recent developments. These developments include
the widespread adoption by the states of codified rules of
evidence modeled on the Federal Rules of Evidence, which make no
special allowance for admitting similar crimes evidence in sex
offense cases.

Section 231 would amend the Federal Rules of Evidence to
ensure an appropriate scope of admission for evidence of similar
crimes by defendants accused of serious sex crimes. The section
adds three new Rules (proposed Rules 413, 414, and 415), which
state general rules of admissibility for such evidence. The
proposed new rules would apply directly in federal cases, and
would have'broader significance as a potential model for state
reforms.

Proposed Rule 413 relates to criminal prosecutions for
sexual assault. Paragraph (a) provides that evidence of the
defendant's commission of other sexual assaults is admissible in
such cases. If such evidence were admitted under the Rule, it
could be considered for its bearing on any matter to which it is
relevant. For example, it could be considered as evidence that
the defendant has the motivation or disposition to commit sexual
assaults, and a lack of effective inhibitions against acting on
such impulses, and as evidence bearing on the probability or
improbability that the defendant was falsely implicated in the
offense of which he is presently accused.

Paragraph (b) of proposed Rule 413 generally requires
pretrial disclosure of evidence to be offered under the Rule.
This is designed to provide the defendant with notice of the
evidence that will be offered, and a fair opportunity to develop
a response. The Rule sets a normal minimum period of 15 days
notice, but the court could allow notice at a later time for good
cause, such as later discovery of evidence admissible under the
rule. In such a case, it would, of course, be within the court's
authority to grant a continuance if the defense needed additional
time for preparation.

Paragraph (c) makes clear that proposed Rule 413 is not
meant to be the exclusive avenue for introducing evidence of
other crimes by the defendant in sexual assault prosecutions, and
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that the admission and consideration of such evidence under other
rules will not be limited or impaired. For example, evidence
that could be offered under proposed Rule 413 will often be
independently admissible for certain purposes under Rule 404(b)
(evidence of matters other than "character").

Paragraph (d) defines the term "offense of sexual assault."
The definition would apply both in determining whether a
currently charged federal offense is an offense of sexual assault
for purposes of the Rule, and in determining whether an uncharged
offense qualifies as an offense of sexual assault for purposes of
admitting evidence of its commission under the Rule. The
definition covers federal and State offenses involving conduct
proscribed by the chapter of the criminal code relating to sexual
abuse (chapter 109A of title 18, U.S. Code) in light of
subparagraph (1), and other federal and state offenses that
satisfy the general criteria set out in subparagraphs (2)-(5).

Rule 414 concerns criminal prosecutions for child
molestation. Its provisions are parallel to those of the sexual
assault rule (Rule 413), and should be understood in the same
sense, except that the relevant class of offenses is child
molestations rather than sexual assaults. The definition of
child molestation offenses set out in paragraph (d) of this Rule
differs from the corresponding definition of sexual assault
offenses in Rule 413 in that (1) it provides that the offense
must be committed in relation to a child, defined as a person
below the age of fourteen, (2) it includes the child exploitation
offenses of chapter 110 of the criminal code within the relevant
category, and (3) it does not condition coverage of such offenses
on a lack of consent by the child-victim.

Rule 415 applies the same rules to civil actions in which a
claim for damages or other relief is predicated on the
defendant's alleged commission of an offense of sexual assault or
child molestation. Evidence of the defendant's commission of
other offenses of the same type would be admissible, and could be
considered for its bearing on any matter to which it is relevant.

Background of Section 231 in the Law of Evid ence

The common law has traditionally limited the admission of
evidence of a defendant's commission of offenses other than the
particular crime for which he is on trial. This limitation,
however, has never been absolute. The Supreme Court has
summarized the general position of the common law on this issue
as follows:

Alongside the general principle that prior offenses are
inadmissible, despite their relevance to guilt . . . the
common law developed broad, vaguely defined exceptions --
such as proof of intent, identity, malice, motive, and plan
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-- whose application is left largely to the discretion of
the trial judge . . . . In short, the common law, like our
decision in [Seencer v. Texas], implicitly recognized that
any unfairness resulting from admitting prior convictions
was more often than not balanced by its probative value and
permitted the prosecution to introduce such evidence
without demanding any particularly strong justification.
(Marshall v. Lonberoer, 459 U.S. 422, 438-39 n.6 (1983)).

The Federal Rules of Evidence -- which went into effect in
1975 -- follow the general pattern of traditional evidence Lules,
in that they reflect a general presumption against admitting
evidence of uncharged offenses, but recognize various exceptions
to this principle. One exception is set out in Rule 609. Rule
609 incorporates a restricted version of the traditional rule
admitting, for purposes of impeachment, evidence of a witness's
prior conviction for felonies or crimes involving dishonesty or
false statement. The other major provision under which evidence
of uncharged offenses may be admitted is Rule 404(b). That rule
provides that such evidence is not admissible for the purpose of
proving the "character" of the accused, but that it may be
admitted as proof concerning any non-character issue:

(b) Other crimes, wrongs, or acts. Evidence of other
crimes, wrongs, or acts is not admissible to prove the
character of a person in order to show action in
conformity therewith. It may, however, be admissible for
other purposes, such as proof of motive, opportunity,
intent, preparation, plan, knowledge, identity, or absence
of mistakee or accident.

Rule 404(b), however, makes no special allowance for
admission of evidence of other "crimes, wrongs, or acts" in sex
offense prosecutions. There was perhaps little reason for the
framers of the Federal Rules of Evidence to focus on this issue,
since sex offense prosecutions were not a significant category of
federal criminal jurisdiction.

This omission has bgen widely reproduced in codified state
rules of evidence, whose formulation has been strongly influenced
by the Federal Rules. The Dractical effect of this development
is that the authority of the courts to admit evidence of
Pncharved offenses in prosecutions for sexual assaults and child
molestations has been clouded, even in states that have
traditionally favored a broad approach to admission in this area.

The actual responses of the courts to this development have
varied. For example, in State v. McKay, 787 P. 2d 479 (Or.
1990), in which the defendant was accused of molesting his
stepdaughter, the court admitted evidence of prior acts of
molestation against the girl. The court reached this result by
stipulating that evidence of a predisposition to commit sex
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crimes against the victim of the charged offense was not evidence
of "character" for purposes of the state's version of Rule
404(b), although it apparently would have regarded evidence of a
general disposition to commit sex crimes as impermissible
"character" evidence.

In Elliot v. State, 600 P. 2d 1044 (1979), the Supreme Court
of Wyoming reached a broader result supporting admission, despite
a state rule that was essentially the same as Federal Rule
404(b). This was also a prosecution for child molestation.
Evidence was admitted that the defendant had attempted to molest
the older sister of the victim of the charged offense on a number
of previous occasions. The court reconciled this result with
Rule 404(b) by indicating that proof of prior acts of molestation
would generally be admissible as evidence of "motive' -- one of
the traditional "exception" categories that is explicitly
mentioned in Rule 404(b). Id. at 1048-49.

In contrast, in Getz v. State, 538 A.2d 726 (1988), the
Supreme Court of Delaware overturned the defendant's conviction
for raping his 11-year old daughter because evidence that he had
also molested her on other occasions was admitted. The court
stated that "a lustful disposition or sexual propensity exception
to [Rule] .404(b)'s general prohibitions . . . is almost
universally recognized in cases involving 

proof of prior

incestuous relations between the defendant and the complaining 'a
victim," but that "courts which have rejected this blanket
exception have noted that in the absence of a materiality nexus
such propensity evidence is difficult to reconcile with the
restrictive language of (Rule] 404(b)." The court went on to
hold that the disputed evidence in the case was impermissible
evidence of character and could not be admitted under the state's
Rule 404(b).

The foregoing decisions illustrate the increased jeopardy
that the current formulation of the Federal Rules of Evidence has
created for effective prosecution in sex offense cases. While
the law in this area has never been a model of clarity and
consistency, the widespread adoption of codified state rules
based on the Federal Rules has aggravated its shortcomings. In
jurisdictions that have such codified rules, the courts are no
longer free to recognize straightforwardly the need for rules of
admission tailored to the distinctive characteristics of sex
offense cases or other distinctive categories of crimes.
Important evidence of guilt may consequently be excluded in such
cases.

Where the courts do admit such evidence, it may require a
forced effort to work around the language and standard
interpretation of codified rules that restrict admission, or may
depend on unpredictable decisions by individual trial judges to
allow admission under other "exception" categories. The
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establishment of clear, general rules of admission, as set out in
proposed Rules 413-415, would resolve these problems under
current law in federal proceedings, and would provide a model for
comparable reforms in state rules of evidence.

Section 232. Right of the Victim to an Impartial Jury.
Section 232 contains provisions to protect the right of crime
victims and the public to an impartial jury. Subsection (a)
amends Fed. R. Crim. P. 24(b) to equalize the number of
peremptory challenges that may be exercised by the defense and
the prosecution in jury selection. Currently, the Rule gives the
prosecution and defense 3 challenges each in misdemeanor cases
and 20 challenges each in capital cases. However, in felony
cases -- including rape cases and other felony cases involving
violence against women -- the defense is given 10 peremptory
challenges and the prosecution is only given 6.

This means that the selection process in felony cases is
skewed in the direction of enabling the defense to select a jury
that is biased in favor of the defendant and against the victim.
Section 232 corrects this imbalance by equalizing the number of
peremptory challenges provided to each side in felony cases at 6.
A provision equalizing the number of peremptories for the defense
and prosecution has previously been passed by the Senate as part
of S. 1970 in the 101st Congress.

Subsection (b) of Section 232 amends 18 U.S.C. 243 to
prohibit invidious discrimination by the defense in using
peremptory challenges. Under the decision in Batson v. Kentucky,
476 U.S. 79 (1986), a prosecutor is barred from using peremptory
challenges to exclude potential jurors on the basis of race.
However, courts have not generally adopted a like rule for
defense attorneys. This means, for example, that a defense
attorney could use his peremptories to obtain an all-white jury
in a case in which white racists were charged with murdering
blacks, and there would be nothing the government could do about
it.

Further concerns arise from the possibility that the Batson
Rule will be applied -- but only one-sidedly -- to exclusion of
Jurors on the basis of gender. This would mean, for example,
that a defense attorney could use his peremptories to get an all-
male or nearly all-male jury in a rape case, and the prosecutor
would potentially be barred from using his peremptories to strike
male jurors in order to obtain a more balanced jury. In general,
crime victims are victimized by rules that leave the defense free
to choose an unrepresentative jury, while barring the prosecutor
from attempting to redress the imbalance by striking jurors from
the complementary population group.

Section 232 resolves this problem by providing that a
defense attorney cannot exercise peremptories on the basis of
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race or other grounds that would be prohibited to a prosecutor,
and by giving the prosecutor the same right to challenge such
misconduct by the defense that the defense has in relation to the
government.

Section 233. Rules of Professional Conduct for Lawyers in
Federal Cases. Section 233 proposes new standards of
professional conduct for lawyers involved in federal litigation.
The proposed rules are of fundamental importance in preventing
abuse by lawyers of victims of crime and civil misconduct,
including rape victims and other women victimized by criminal
violence, and victims of sexual harassment and discrimination.

Existing standards of professional conduct for lawyers are
usually modeled on the American Bar Association Model Rules of
Professional Conduct. These existing rules are highly tolerant
of practices by lawyers that thwart the search for truth and
subject victims and witnesses to gratuitous humiliation and
traumatization.

For example, the current rules prohibit a lawyer from
offering evidence that he knows to be false, but they contain no
corresponding prohibition of attempting to discredit evidence
that the lawyer knows to be true. In other words. the current
rules countenance deliberate efforts by a lawyer to deceive a
tribunal by making it appear that a witness is lying or mistaken,
when the lawyer knows that the witness is telling the truth.

The concerns raised by this practice go beyond its
inconsistency with "the very nature of a trial as a search for
truth." Nix v Whiteside, 475 U.S, 157, 166 (1986). Victims of
rape and other highly serious crimes frequently report that the
traumatic effect of their abuse by the criminal justice system is
comparable to the traumatic effect of the crime committed against
them. The efforts of defense counsel to portray the victim as a
liar and perjuring criminal figure prominently in the accounts of
why this is so.

No rational justification exists for permitting such conduct
by a lawyer if the lawyer knows that the victim is telling the
truth because his client has admitted to him that the allegations
are true, and the lawyer's investigation of the case shows no
grounds to doubt the veracity of the client's admissions. In
such a case, the lawyer's effort to discredit the victim is
calculated to thwart the search for truth.

The Rules proposed in this section would bar this abuse by
prohibiting efforts to discredit evidence that the lawyer knows
to be true, as well as perpetuating the existing prohibition of
offering evidence that the lawyer knows to be false. This would
establish as a standard of professional conduct the principle
that was once -- but is no longer -- endorsed by the ABA, that a
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lawyer "should not misuse the power of cross-examination or
impeachment by employing it to discredit or undermine a witness
if he knows the witness is testifying truthfully." ABA Standards,
The Defense Function Section 7.6(b) (1974); ABA Standards, The
Prosecution'Function Section 7(b) (1974).

Another area of concern is the inadequacy of the current
rules to curb unjustified delay and other litigation tactics that
are designed to make litigation more burdensome or expensive. In
rave cases and other criminal cases. for example, lawyers can and
do make efforts to slow down the progress of litigation in the
hope that witnesses favorable to the other side will become
unavailable, that the memories of such witnesses will become less
certain or more subject to impeachment by-the time of trial, or
that the victim will be sufficiently frustrated and traumatized
by repeated delays that the case will be dropped.

These abuses are antithetical to the search for truth-.
Their impact on the lives of crime victims, particularly sex
crime victims, are an equally grave concern: "victims... are
burdened by irresolution and the realization that they will be
called upon to relive their victimization when the case is
finally tried. The healing process cannot truly begin until the
case can be. put behind them. This it-, especially so for children
and victims of sexual assault or any other case involving
violence." Report of the President's Task Force on Victims of
Crime 75 (1982).

The rules proposed in this section address effectively the
litigation abuse that flourishes under the current standards.
They make it unequivocally clear that a lawyer is not permitted
to pursue such objectives as increasing the expense of litigation
for another party, bringing about the loss or deterioration of
another party's evidence through delay, or gaining some other
advantage over another party as a result of the distress or
hardship caused by prolonged proceedings.

A third area of concern is the inadequacy of the ABA Model
Rules to permit and require disclosure of information received
from clients where such disclosure is necessary to prevent the
commission of serious crimes. In this connection, the ABA Model
Rules only qualify the requirement of attorney-client
confidentiality to the extent of providing that a lawyer "may"
reveal information "to prevent the client from committing a
criminal act that the lawyer believes is likely to result in
imminent death or substantial bodily harm."

In other words, a lawyer is not permitted under the current
ABA standards to make disclosures necessary to prevent the
commission of such crimes as child molestation, arson, espionage,
blackmail, or defrauding a person of his life's savings, so long
as the lawyer does not believe that the offense threatens
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imminent death or bodily injury. Moreover, under these standards
a lawyer is never reguured to make such a disclosure to prevent
the commission of a crime, regardless of its seriousness -- even
such crime& as rape or murder.

The current position of the ABA rules on this issue is
regressive in comparison with the earlier ABA Model Code of
Professional Responsibility, which permitted disclosure of the
client's intention to commit any crime. Not surprisingly, most
states have rejected the current ABA position and provide
substantially broader authorizations or requirements for
disclosure of client confidences to prevent crime. The rules
proposed in this section likewise take a broader approach,
authorizing disclosure to prevent crimes or other unlawful acts,
and requiring disclosure to prevent the commission of violent
crimes and serious sex offenses.

The proposed rules are important both for their direct
effect in federal litigation, and as a model for reforms by the
states in their standards of attorney conduct. These rules are
not meant to be an exhaustive statement of the professional
responsibilities of lawyers. Rather, they focus on the areas
where there is a clear need for reform. Government attorneys
will continue to be subject to additional standards and
requirements under the policies of their employing agencies, and
private attorneys will continue to be subject to additional
standards and requirements under the bar disciplinary rules of
the States in which they are admitted to practice. The specific
provisions of the rules are as follows:

Rule 1

Rule I sets out the general scope of the Rules, which apply
to representation of clients in relation to federal proceedings.
The Rules apply both to government attorneys and to private
attorneys in federal practice. Representation in litigation
before the federal courts and representation before federal
administrative agencies are both covered.

Rule 2

Rule 2 prohibits various abusive practices. Paragraph (a)
generally prohibits engaging in any action or course of conduct
for the purpose of increasing the expense of litigation to
another person. In other words, the fact that proceeding in a
particular manner will make litigation more costly for an
adversary cannot count as a positive consideration in a lawyer's
decision whether to proceed in that manner. Paragraph (b)
generally prohibits malicious or petty acts whose only
substantial purpose is to hurt others or make life more difficult
for them. It is partially comparable to ABA Model Rule 4.4's
strictures against acts having no substantial purpose other than
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to embarrass or burden a third person, but it adds explicit
strictures against pointlessly distressing, harassing, and
inconveniencing others.

ABA Model Rule 3.3(a)(4) prohibits a lawyer from offering
evidence that he knows to be false. Paragraph (c) of the
proposed Rule goes beyond this standard by also prohibiting a
lawyer from attempting to discredit evidence that the lawyer
knows to be true. This bars both efforts to discredit particular
assertions in adverse testimony that the lawyer knows to be true,
and efforts at general impeachment of the credibility of an
adverse witness who the lawyer knows is telling the truth.

Standards of this type have sometimes been opposed on the
view that a lawyer cannot assess or pass judgment on the truth or
falsity of matters affecting the interest of his client, and
should simply present the best case in favor of the client's
position. However, this view, if valid, would be equally fatal
to the current prohibition of presenting testimony or other
evidence that the lawyer knows to be false. This existing
prohibition also presupposes that a lawyer may know matters to be
true or false, and may be ethically constrained on the basis of
such knowledge.

Realistically, a lawyer often does know facts that implicate
the standards of this rule. The client may admit facts adverse
to his interest to the lawyer, and the lawyer's investigation of
the case may show no grounds to doubt the veracity of the
client's admissions. Or prior consultation with the client and
the lawyer's investigation may foreclose any genuine doubt that
certain damaging facts exist, and show that the client's contrary
assertions represent an effort to fabricate a failed claim or
defense. See, e.g., Nix v. Whiteside, 475 U.S. 157 (1986).

In such circumstances, presenting evidence that denies these
known facts, or attempting to discredit evidence that confirms
them, would constitute a deliberate effort to deceive the
tribunal. Conduct of this type by a lawyer impedes the search
for truth without furthering any legitimate function of advocacy,
and frequently involves gratuitous defamation and traumatization
of truthful witnesses, particularly in sex offense cases.
Paragraph (c) prohibits such actions by lawyers as unprofessional
conduct.

The ABA has taken inconsistent positions at different times
concerning the propriety of attempting to discredit evidence that
a lawyer knows to be true. The original ABA Standards Relating to
the Defense Function (section 7.6(b)) and to the Prosecution
Function (section 5.7(b)), which were adopted by the ABA House of
Delegates in 1971, stated that a lawyer should not misuse the
power of ross-examination "to discredit or undermine a witness
if he knows that the witness is testifying truthfully." However,
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the revised ABA Criminal Justice Standard, adopted by the House
of Delegates in 1979, retained this standard for prosecutors, but
declined to state a corresponding standard for defense lawyers.
Paragraph (c) reflects the view that justice is due to victims
and the public as well as defendants, and evenhandedly 15rohibits
this abuse by all lawyers.

Rule 3

Paragraph (a) of Rule 3 states the general principle that a
lawyer should seek to expedite the conduct and conclusion of
litigation.

Paragraph (b) of Rule 3 specifically prohibits efforts to
delay or prolong litigation for illegitimate purposes.
Subparagraphs (1) and (2) preclude such efforts where, for
example, they are motivated by the hope or expectation that
witnesses helpful to an adverse party will become unavailable, or
that such witnesses' memories will become less certain or more
subject to impeachment if proceedings are delayed. Subparagraph
(3) prohibits efforts to secure other advantages arising from the
expense, frustration, distress, or other hardship that is caused
by prolonged or delayed proceedings -- for example, trying to win
by depleting an adverse party's financial resources for
litigation, or attempting to wear down an adverse party or secure
a favorable settlement through the distress or hardship caused by
prolonged litigation.

Rule 4

Lawyers must normally maintain the confidentiality of
information received from clients. In some circumstances,
however, this presumption must give way to overriding
considerations of fidelity to the law or respect for the rights
of others: Rule 4 identifies a number of situations in which
disclosure of such information is permitted or required.
Paragraph (a) permits disclosure to the extent necessary to
prevent violent crimes, crimes involving a substantial risk of
death or serious injury, and crimes of sexual assault or child
molestation.

Section 234. Statutory Presumption against Child Custody.
Section 234 provides that it is the sense of the Congress that,
for purposes of determining child custody, credible evidence of
physical abuse should create a statutory presumption that it is
detrimental to the child to be placed in the custody of the
abusive spouse.

Section 235. Full Faith and Credit for Protective Orders.
Section 235 requires the States to give full faith and credit to
valid protective orders of other States.
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Section 236. andatory EIV-Testing and Penalty Enhancement
in Sexual Abuse. The trauma of victims of sex crimes may be
greatly magnified by the fear of contracting AIDS as a result of
the attack. Section 1804 of the Crime Control Act of 1990
created a funding incentive for the States to require HIV testing
of sex offenders and disclosure of the test results to the
victim. There is, however, no comparable requirement or
authorization for federal sex offense cases.

Section 236 remedies this omission by requiring HIV testing
in federal cases involving a risk of HIV transmission. It also
requires enhanced penalties for federal sex offenders who risk
HIV infection of their victims.

Section 236 would add a new section (proposed section 2247)
to the chapter of Title 18 of the United States Code that defines
the federal crimes of sexual abuse (chapter 109A). Subsection
(a) of proposed section 2247 would require HIV testing of--a
person charged with an offense under chapter 109A, at the time of
the pre-trial release determination for the person, unless the
judicial officer determines that the person's conduct created no
risk of transmission of the virus to the victim. The test would
be conducted within 24 hours or as soon thereafter as feasible,
and in any- event before the person is released. Two follow-up
tests would also be required (six and twelve months following the
initial test) for persons testing negative. Under subsection
(d), the results of the HIV test would be disclosed to the person
tested, to the attorney for the government, and -- most
importantly -- the victim or the victim's parent 'or guardian.

In some instances testing may not be ordered pursuant to
proposed 18 U.S.C. 2247(a) because the information available at
the time of the pre-trial release determination indicated that
the person's conduct created no risk of HIV transmission, but in
light of information developed at a later time it may
subsequently appear to the court that the person's conduct may
have risked transmission of the virus to the victim. Subsection
(b) of proposed section 2247 accordingly authorizes the court to
order testing at a later time if testing did not occur at the
time of the pre-trial release determination.

Subsection (c) of proposed section 2247 provides that a
requirement of follow-up HIV testing is canceled if the person
tests positive -- in which case further testing would be
superfluous -- or if the person is acquitted or all charges under
chapter 109A are dismissed.

Subsection (e) of proposed section 2247 directs the
Sentencing Commission to provide enhanced penalties for offenders
who know or have reason to know that they are HIV-positive and
who engage or attempt to engage in criminal conduct that creates
a risk of transmission of the virus to the victim. This
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requirement reflects the higher degree of moral reprehensibility
and depravity involved in the commission of a crime when it risks
transmission of a lethal illness to the victim, and the
exceptional dangerousness of sex offenders who create such a risk
to the victims of their crimes.

Section 237. Payment of Cost of HIV Testing for Victim.
Section 503(c)(7) of the Victims' Rights and Restitution Act of
1990, enacted as part of the Crime Control Act of 1990, currently
provides that a federal government agency investigating a sexual
assault shall pay the costs of a physical examination of the
victim, if the examination is necessary or useful for
investigative purposes. Section 237 in this title extends this
provision to require payment for a) up to two HIV tests for the
victim in the twelve months following the sexual assault, and b)
the cost of a counselling session by a medically trained
professional on the accuracy of such tests and the risk of
transmission of the human immunodeficiency virus to the victim as
a result of the assault.

SUBTITLE E -- National Task Force on Violence against Women.
This subtitle establishes a "National Task Force on Violence
against Women." The general purpose of the task force is to
develop a uniform federal, State, and local law enforcement
strategy aimed at protecting women against violent crime,
punishing persons who commit such crimes, and enhancing the
rights of victims.

The task force shall consist of up to 10 persons, who shall
be appointed by the Attorney General not later than 60 days after
the date of enactment. Not later than 1 year after the date that
the task force is fully constituted, the Attorney General shall
submit a detailed report to Congress on the findings and
recommendations of the task force.

SUBTITLE F -- Prevention of Sexual Assault. This subtitle
authorizes $25 million for each of fiscal years 1992, 1993, and
1994 to establish a grant program under the Victims of Crime Act
of 1984 for rape prevention and education.

Grants under this subtitle may be used to support rape
prevention and education programs conducted by rape crisis
centers or similar nongovernmental nonprofit entities, including
programs that a) conduct educational seminars, b) operate
hotlines, c) conduct training programs for professionals, d)
prepare informational materials, and e) undertake other efforts
to increase awareness of the facts about, or help prevent, sexual
assault.

To be eligible to receive a grant under this subtitle, a
State must assure the Attorney General that a) the State will use
at least 15 percent of the grant money to support education
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programs targeted for junior high school and high school
students, and b) the State will pay for the full cost of forensic
medical examinations for the victims of sexual assault.

SUBTITLE G -- Domestic Violence; Funding for Shelters.
Amendments to the Family Violence Prevention and Services Act.
Many of the provisions of this subtitle are modelled after the
provisions contained in S. 3134, the "Domestic Violence
Prevention Act of 1990," which was introduced last year by
Senator Dan Coats.

Section 261. Short Title. Section 261 sets forth the short
title of the subtitle, The "Domestic Violence Prevention Act of
1991."

Section 262. Expansion of Purpose. Section 262 expands the
purpose of the Family Violence Prevention and Services Act to
increase public awareness about, and prevention of, domestic
violence.

Sections 263-264. Expansion of State Demonstration Grant
Program. Sections 263 and Section 264 authorize the Secretary of
HHS to make grants for public information campaigns about
domestic violence.

Section 265. State Commissions on Domestic Violence.
Section 265 requires states to provide assurances, as a condition
of receiving Family Violence funds, that they will establish a
Commission on Domestic Violence to examine a variety of issues
including the use of mandatory arrest of accused offenders, the
adoption of "no-drop" prosecution policies, the consistency of
sentencing practices, and the testifying by victims at post-
conviction and release hearings.

Section 266. Indian Tribes. Section 266 authorizes a
minimum grant of $1,000,000 for Family Violence grants to Indian
tribes.

Section 267. Funding Limitations. Section 267 eliminates
the $150,000 cumulative grant limitation for states.

Section 268. Grants to Entities other than States; Local
Share. Section 268 reduces the match required for grants to
entities other than States to 50%.

Section 269. Shelter and Related Assistance; Rural Areas.
Section 269 provides a list of services that should be provided
by shelters and safe homes receiving assistance under the Family
Violence Prevention and Services Act. Section 269 also provides
that not less than 20% of the funds available under Section 303
of the Family Violence Prevention and Services Act must be
distributed to entities in rural areas.
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Section 270. Law Enforcement Training and Technical
Assistance Grants. Section 270 requires that law enforcement
training grants go to those with experience providing training
and technical assistance to law enforcement personnel on a
national or regional basis.

Section 271. Authorization of Appropriations. Section 271
authorizes an additional $75 million for each of fiscal years
1991, 1992, and 1993 to provide grants under the Family Violence
Prevention and Services Act.

Section 272. Report on Recordkeeping. Section 272 requires
the Attorney General to complete a study of problems associated
with recordkeeping of criminal complaints involving domestic
violence. Report is to be completed within 120 days.

TITLE III -- EMPLOYMENT OPPORTUNITIES

SUBTITLE A -- Glass Ceiling Commission

Section 301. Short Title. Section 301 sets forth the short
title of the subtitle, the "Glass Ceiling Act of 19911.

Section 302. Findings and Purpose. Section 302 sets forth
the findings and purpose of the subtitle.

Section 303. Establishment of Glass Ceiling Commission.
Section 303 establishes the "Glass Ceiling Commission" and
authorizes the appointment of 17 persons, five of whom are
appointed by the President, three of whom are appointed jointly
by the Speaker of the House of Representatives and the Majority
Leader of the Senate, one of whom is appointed by the Majority
Leader of the House of Representatives, one of whom is appointed
by the Minority Leader of the House of Representatives, one of
whom is appointed by the Majority Leader of the Senate, one of
whom is appointed by the Minority Leader of the Senate, two of
whom are Members of the House of Representatives appointed
jointly by the Majority Leader and the Minority Leader of the
House of Representatives, two of whom are Members of the Senate
appointed jointly by the Majority Leader and the Minority Leader
of the Senate, and one of whom is the Secretary of Labor who is
also the Chairperson of the Commission. This section also
specifies that in making their appointments, the Speaker of the
House of Representatives and the Majority Leader of the Senate,
in connection with their jointly-made appointments, and the
President should consider the background of each appointee,
including individuals from business and from organizations
representing women and minorities, as well as individuals with
academic expertise or other recognized ability regarding
employment and discrimination issues. Appointment is for the
life of the Commission.
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This section also specifies rates of pay for members who are
not public officials, authorizes payment for travel costs, fixes
a quorum for meetings, and requires that the Commission hold a
minimum of five meetings prior to the completion of its report
and once a year thereafter.

Section 304. Research on Advancement of Women and
Minorities to Executive Management and Senior Decisionmaking
Positions in Business. Section 304 requires the Commission to
conduct a comprehensive study concerning opportunities for, and
artificial barriers to, the advancement of women and minorities
to executive management and senior decisionmaking positions in
business, including the preparedness of women and minorities to
advance to upper-level decisionmaking positions, businesses in
which women and minorities are promoted to such positions and
those in which they do not receive advancement opportunities,
practices and policies which result in a diverse workforce and
the successful promotion of women and minorities to senior
management positions, and other matters related to the glass
ceiling. This section also requires that the report contain
recommendations relating to the promotion of opportunities for,
and the elimination of artificial barriers to, the advancement of
women and minorities to executive management and senior
decisionmaking positions in business. This section further
provides that the report of the Commission must be completed
within 15 months after the date of enactment and identifies to
whom it is to be sent. Finally, this section provides that the
Commission may conduct such additional research and study
relating to the glass ceiling as a majority of its members
determines to be necessary upon the completion and dissemination
of its report.

Section 305. Establishment of the National Award for
Diversity and Excellence in American Executive Management.
Section 305 establishes the "National Award for Diversity and
Excellence in American Executive Management" to be presented on
an annual basis by the President or the designated representative
of the President to a business which has made substantial efforts
to promote the opportunities and developmental experiences of
women and minorities to foster their advancement to executive
management and senior decisionmaking positions (including the
elimination of artificial barriers to such advancement) and is
deserving special recognition as a consequence.

Section 306. Powers of the Commission. Section 306
prescribes the powers of the Commission, including conducting
hearings, taking testimony, entering into contracts, making
expenditures, and receiving voluntary service, gifts and
donations.

Section 307. Confidentiality of Information. Section 307
requires that all information acquired by the Commission in
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carrying out its duties relating to the employment practices and
procedures of individual businesses and regarding employees of
the business shall be kept confidential unless the prior written
consent of the particular business or employee, as the case may
be, is obtained. Information concerning the aggregate employment
practices and procedures of a class or group of businesses or the
employees of such businesses is not subject to this
confidentiality restriction.

Section 308. Staff and Consultants. Section 308 authorizes
the Commission to appoint staff and employ experts and
consultants and sets out rates of pay for such individuals. This
section also authorizes the Commission to obtain materials,
personnel, or other support from Federal agencies.

Section 309. Authorization of Appropriations. Section 309
authorizes the appropriation of such sums as are necessary to
carry out the provisions of the subtitle which sums are to. remain
available until spent, without fiscal year limitation.

Section 310. Termination. Section 310 provides that the
Commission and the authority to make the award will terminate
four years after the date of enactment.

SUBTITLE B -- Opportunities in Apprenticeship

Section 321. Short Title. Section 321 sets forth the short
title of the subtitle, the "Opportunities in Apprenticeship Act
of 1991".

Section 322. Findings and Purpose. Section 322 sets forth
the findings and purpose of the subtitle.

Section 323. Outreach and Education Program. Section 323
directs the Secretary of Labor to establish an outreach and
education program designed to expand the opportunities for women
and minorities in apprenticeship programs registered with the
Department of Labor. Such outreach and education program shall
include the development and dissemination of information on
apprenticeship programs, the provision of technical assistance,
and the establishment and promotion of model preapprenticeship
and apprenticeship programs directed at women and minorities.
The Secretary's program shall include assistance to such groups
and entities as educational institutions, employers, employer
associations, unions, state apprenticeship councils, sponsors of
apprenticeship programs, and organizations representing and
assisting women and minorities.

This section also provides that the Secretary is authorized
to award grants from appropriated funds to the foregoing groups
and entities as part of the education and outreach program. Such
grants shall be based on an application for assistance pursuant
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to standards set by the Secretary, with the grant amount equaling
up to 75 percent of the costs of the outreach activities
undertaken by the recipient.

Section 324. PreapprentLceship Training Grant Program.
Section 324 directs the Secretary of Labor to establish a program
of grants to sponsors of registered apprenticeship programs in
connection with the provision of preapprenticeship training and
related support services to women and minorities. Sponsors of
eligible preapprenticeship training programs must indicate that
positions are available in the apprenticeship program for which
the preapprenticeship training is provided and use all reasonable
efforts to place eligible participants in the apprenticeship
program following completion of such preparatory training. Such
grants shall be based on an application for assistance pursuant
to standards set by the Secretary, with the grant amount equaling
up to 75 percent of the costs of the preapprenticeship and
supportive service activities undertaken by the recipient.-

Section 325. Study of Participation of Women and Minorities
in Apprenticeship. Section 325 requires the Secretary to conduct
a comprehensive study relating to the participation of women and
minorities in registered apprenticeship programs, including
barriers to participation in such programs, recruitment,
retention in such programs, preapprenticeship training,
employment success following completion of the apprenticeship
program, model apprenticeship programs, and other relevant issues
affecting the participation of women and minorities in registered
apprenticeship programs. This Section also requires that the
report of the Secretary be completed within two years after the
date of enactment and identifies to whom it is to be sent.

Section 326. Authorization of Appropriations. Section 326
authorizes the appropriation of $8 million for fiscal year 1992
for the education and outreach grants pursuant to section 323(e)
and $2 million for the activities of the Department of Labor in
connection with its outreach and education program and the
completion of the study. This section further authorizes the
appropriation of $15 million for fiscal year 1992 for the
preapprenticeship grants pursuant to section 324. Finally, this
section provides that the Secretary may reserve not more than
five percent of such appropriated funds to carry out the
enforcement of nondiscrimination and affirmative action
requirements relating to registered apprenticeship programs,
including the training of Department of Labor personnel for such
enforcement purposes.

SUBTITLE C -- Opportunities for Alternative Work Arrangements

This subtitle expresses the sense of the Congress that the
Office of Personnel Management has made commendable efforts to
develop alternative work arrangements through flexible scheduling
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and job sharing programs and that such efforts should be
continued. Alternative work akrrangements assist federal workers
in meeting family responsibilities, and through OPM's efforts,
such programs serve as a model for state and local governments
and private'sector employers and their respective employees.
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