Questions for CIS re: U visas

A potential U visa client has a prior removal orderfrom an 1J. Will a waiver of INA
8 212(a)(9)(A) and/or INA 8§ 212(a)(9)(C) under INA§ 212(d)(14) cure the
reinstatement problem?

USCIS currently has no position on what effect tlas on reinstatement. Those with an
IJ or BIA order will need to file a motion to reapat the time of adjustment. Those with
DHS orders will have the order automatically calecelupon approval of the U visa.

[NOTE: Asista believes that the grant of a waiveg @12(a)(9)(A) and/or INA §
212(a)(9)(C) will eliminate the predicate requirertsefor reinstatement (unlawful entry
or attempted re-entry after removal).]

There are some people who want to file their I-918ght away because they are now
eligible or because they want to file with initialevidence from their interim relief
approval, but they cannot afford the filing fee forthe 1-192. For people with
potential inadmissibility issues, must they file a-192 with the 1-918? Can they wait
to get an RFE or might they be issued a NOID or aehial? What about if their only
potential inadmissibility problem is an EWI? What about if it is only the derivative
that has the inadmissibility problem?

A waiver must be filed on an I-192 per the reguliasi. However, it is possible to file the
1-918 and wait for the 1-192

Will EWIs need to file an 1-1927?

Yes, even if it is the only inadmissibility groutriggered.

Is there any possibility that a fee waiver can bergnted for the 1-192?

Not at this time. The new federal fee rules goatfiling fees. [Note: However, that
USCIS management is aware of the issue. Discusai@enseing held that might change
this policy, so stay tuned.]

Is it possible for CIS to interpret the language atNA § 212(d)(14) that says: “the
Secretary of Homeland Security shall determine whéter a ground of inadmissibility
exists...” to perhaps not even charge certain folks e. EWIs — with a ground of
inadmissibility such that no 1-192 will be needed?

We cannot discuss this at this time because thdatgns comment period is still open.

Do applicants with an expedited removal order havéo submit the 1-192 and
accompanying fees? How will the removal order be @aamatically canceled?



Yes, an 1-192 will need to be filed to overcome argdmissibility grounds that are
triggered [Note: In this case, probably INA §8 24)29)(A) and/or 212(a)(9)(C) are
triggered]. If the I-192 and 1-918 are approve®, ¢éxpedited removal order will be
cancelled. The exact process for this (i.e. whad kif paperwork you will receive) is
currently unclear.

A client granted deferred action has more than 18@ays of unlawful presence. Can
he travel under the U visa regulations?

This question is too case specific to provide aueate answer.The attorney should look
at the rules on advance parole. [Note: Keep in rthiatl advance parole does not protect
someone from potentially triggering the unlawfutgence bars, so make sure to also
analyze carefully whether your client has accrueldwful presence and will trigger bars.
Remember that deferred action is considered augapresence.]

A recipient of deferred action under U interim relief entered as a J-2 and is subject
to the foreign residency requirement. Does deferredction (and the granting of a U
visa) have any effect on waiving this requirement®eferred action was granted
based on an assault by her husband, the J-1. Doésnake a difference if she
divorces him?

Deferred action haso effect on the waiver of the residency requiremBmiorce has no
effect on the U visa eligibility as long as othequirements are met. Even if the U visa is
granted, this person will be subject to the foreiggidency requirement.

We are now representing a mother and two childrenn a U visa case where the
husband/father was murdered. We would like to file3 principal [-918s — one for
Mom and two for the kids. The children were quite yung when the father was
murdered. We can get an 1-918, Supp. B for Mom sagg that she cooperated. As for
1-918, Supp. Bs for the kids — we can get the DA Tfice to sign, but the kids
themselves did NOT cooperate. We know that such cperation is not required as
they were under 16, but we just do not know how téll out the 1-918, Supp B.
certificates.

It is perhaps a strategy question whether or retthldren in this situation should file as
principals or derivatives. We leave the issue wjilglity and law enforcement
certification to advocates to negotiate with thaw enforcement agencies. Advocates
should have the law enforcement official simply lexpthe circumstances when the sign
the cert (i.e. that the child was under the agk6odt the time and therefore could not
cooperate).

If the person who is applying for a U visa is the mdocumented mother of a 16-year
old U.S. citizen sexual assault victim, is it suffient for the mother to apply as the
indirect victim of the crime simply because the diect victim is under 21 years of
age, or must the indirect victim be both under 21 gars of age AND incompetent or
incapacitated?



In this scenario, the mother cannot apply as theepal applicant. She is not eligible
because the direct victim is a U.S. citizen. [Ndtee regulations do not indicate that the
direct victim cannot be a U.S. citizen. Furthermahere are state and federal statutes
that would define mom as a victim in this scena@ertainly, folks under the interim
relief policy were granted in these situations.]

Although no deferred action may be issued as intam relief for U visas now, can
past recipients of interim relief and EAD cards rerew their deferred action and
EAD now, before they have even filed the 1-918? Faxample: The interim relief
deferred action and EAD may expire in January, solsould be renewed in
November. However, the client may not be able tolé the 1-918 until February or
March, especially if waiver of inadmissibility is reeded. Can they go ahead and
renew deferred action and EAD in November?

Yes. Interim relief continues and can be reneweitlevthe 1-918 is pending. Advocates
can also file to renew the EAD and DA as soon Gstbmes necessary, even before the
1-918 is filed (as long as it is before April 1408B).{Asista Note: CIS has now
eliminated the deadline for interim relief flings.]

Will persons whose U visa applications are deniednd who have admissibility
issues be issued NTAs (Notices to Appear)?

There are three agencies that issue NTAs — CBPAICECIS. NTAs can be issued on a
case-by-case basis determined by each agency, psisgcutorial discretion.

The 1-192 seems to have been written for people @ide the U.S. and therefore
requests seemingly inapplicable information. Do waeed to complete questions 7, 8,
9, 10 and 11 for that matter for U visa applicantsiving in the U.S.?

You need to fill out all sections on the formsnéfcessary, you may write “Not
Applicable” or “N/A” in sections of the form and/explain why the question does not
apply. We expect that the 1-192 form fill be updbas®on which may address some of
these discrepancies.

If an applicant submits insufficient evidence withthe 1-192, will the applicant be
RFE’d or denied?

An RFE will be issued.

Question about the Form 1-918Part 2, question 8: What should someone who is
currently in removal proceedings indicate?Just chdcthe "Removal Date" box and
not fill in the date?

Try to be as complete and correct as possibleroait appear that the applicant is being
evasive. So be sure to include all prior removatswluntary returns. If your client is
currently in proceedings and has not yet been reshowrite in “ongoing” or “pending.”



Should (or can) an applicant explain "yes" answerso Part 3, Question 2 or 3 a-d
(questions regarding inadmissibility grounds relaté to public benefits receipt,
prostitution, etc.)?

Yes. You should answer yes to any questions thayap your client and then explain it
in a narrative attached on additional sheets. Agésbetter to acknowledge and explain
as much as possible to not appear evasive. Ittertetinclude and explain as much as
possible upfront so your client will appear moredible. Err on the side of caution and
disclose upfront.

Is bio sheet still needed, since all the informatiois already on the 1-918?
No.
If U visa is approved will it and the EAD be 1 yearenewable? Or for 3 or 4 years?

EADs based on approved U nonimmigrant status (ovateve status) will be issued for
4 years.

Would the current immigration status be “deferred action” for those already under
interim relief?

Yes. It is helpful to answer “deferred action” @sponse to the question about
immigration status because it tips off CIS to thet that there was a previous interim
relief filing.

Do we need to submit documents to show why a waivehould be granted in public
interest?

Yes. This could come in the form of a statementarmg grounds for granting the
waiver, reasons and circumstances for needindnis Will be adjudicated on a case-by-
case basis and can include details of the victinoza

Will folks who receive an approved U visa need talé an 1-601 or [-212 again at
adjustment for the same inadmissibility issues fowhich they had to file the 1-192?

We need to wait for the adjustment regulationsrtovk the answer to this question.

Do we need an Affidavit of Need with the principals 1-918 EAD request? What
about with the 1-765 for the derivatives?

No. The EAD is incident to status for principal &pgnts and there is no need to show
financial need.And I-765 is required for derivasyéut they also do NOT need an
affidavit of financial need.



What will happen to folks who don’t get a visa witlin the 10,000 visa cap? Will they
get deferred action and an EAD? Same for derivativ&?

The answer to this is in the interim rule. Printspand derivatives will be put on a
waiting list and will receive deferred action orple and can apply for an EAD on that
basis.

Can folks who received interim relief simply submita copy their old LEA cert with
the new 1-918 if they do so before April 14, 2008Q@r do we not even need to send a
copy of the cert since you already have the file # the original? Will you accept
these old certs even if they don’t meet the new stdards under the regs (i.e. weren't
signed by a head of agency)?

We will accept old LEA certs even if they were s@ned by the head of the agency as
long as the old LEA cert was the basis for an aygutdJ interim relief application.You
should include a copy of the old LEA cert otherwyset may receive an RFE. You may
also get an RFE if the original LEA cert did noteeks helpfulness or qualifying
criminal act sufficiently.

You do not need to include a copy of the entirevioesly filed (and subsequently
approved) U interim relief application, but it idv@sable to do so in case we have any
problems locating the old file.

What are police chiefs required to do to demonstra that they have designated a
staff member with supervisory authority to sign 1-918 Supplement B? What are
applicants required to do to demonstrate that the4918 Supplement Bs they submit
conform to that requirement?

They do not need to do anything specific or obgaigthing specific from the head of
agency. We will rely on the agency signature a®ipod meeting this requirement.

What happens where someone has a final removal ondigom an 1J and is granted a
U visa? Can you please clarify which types of prioremoval orders will be cancelled
by the approval of a U visa? What will be the proobf this cancellation?

As of now, this process is still unclear.

For the non-citizen applicant outside the US, is #11-192 and 1-193 submitted to the
Vermont Service Center, the Consulate abroad or tsome other location?

They should be submitted to the Vermont Servicet€en

The regs confirm that a noncitizen may apply for mee than one form of relief, but
then go on to state that “USCIS will only grant onenonimmigrant or immigrant
status at a time. Where multiple applications or pgtions are filed and pending at
the same time, USCIS will grant the status for thapplication or petition that is



approved first. USCIS will deny any remaining petitons or applications for status.”
Does this mean that if our clients receive the U sa they cannot also subsequently
file for VAWA or asylum or be petitioned by a family member? Or what about
clients in proceedings who want to pursue all podsde options?

An approved VAWA self-petition is not a nonimmigtam immigrant status so you
should be able to apply for VAWA and the U visdhst same time and have both an
approved VAWA self-petition and a U visa. Howearthe time of the adjustment, the
applicant will have to decide which option to plesu

What is the purpose of Page, 6, Part 3, Question 21t says: “Have you EVER been
present or nearby when any person was: (a.) Interdnally killed, tortured, beaten,
or injured; (b) Displaced or moved from his or herresidence by force, compulsion
or duress; (c.) In any way compelled or forced toregage in any kind of sexual
contact or relations.” Obviously victims of those dmes were present as well as
witnesses of those crimes (for indirect victims oderivatives). So is this question
about the victimization or is it a question about dmissibility? And should this affect
how we answer the question?

This is a question about inadmissibility. You stibahswer the questions as truthfully as
you can and attach a separate explanation.You imgoysattach a statement explaining
how it was part of the victimization if that is eghnt.

Because many of our clients do not have safe, perment addresses, our
organization has traditionally used our office addess as the applicant's address.
There is a place for a safe address such as oursthe 1-918, but the form also
requests the applicant's temporary address. Some olr clients have expressed
concern that they do not want notices coming to ratives' homes or shelters. Must
all applicants include the address where they araving at the time they file the
application, or is the safe address sufficient?

Applicants should include a residential addreskal have one and know that Vermont
will always use the safe address for correspondence, eversidential address is
included. If the applicant lives in a shelter dnatconfidential location, the applicant
should explain this. Applicants should know that timgerprints and biometrics
appointments will be made based on the residezipatode given. Also, applicants
should be reminded that they must inform DHS ofrtiaereabouts if they move or
change addresses.

What is "substantial abuse?" Will the substantial ebuse standard be similar to the
abuse standard in VAWA? Can you clarify?

Advocates and attorneys should look at the reguriatfor guidance on this. The
regulations include factors such as the severith@injury and abuse, perpetrator’s
conduct, and harm suffered. This standard will platp NOT be similar to the abuse
standard in VAWA. Substantial abuse does not eeialg subjected to battery or



extreme cruelty. [Note: If your client has suffeedistory of abuse that has been
triggered by the qualifying criminal activity, inme that in your showing of substantial
abuse.]

Are Stays of Removal needed for folks who are apphyg for a U visa but have an
expedited removal?

Yes, file an 1-246 with the EOIR or local head etehtion unit or preferably both. ICE
warns that mere filing of an 1-918 will probabipt stay a removal and an 1-918 approval
will be required. The stay should be filed on &%6 which can be downloaded from
www.forms.gov.

If the victim has had interim relief for four years or more, do they need to/can they
file an adjustment at the same time as their U-Visapplication?

We cannot comment currently because U adjustmeguntatons are still pending.

What will happen to people who have already had imrim relief for four years?
Once their U visa application is approved, what ishe potential duration of status?
Will they be able to apply for adjustment or will they be granted extensions of their
U Nonimmigrant Status while regulations regarding ajustment are promulgated?

We cannot comment currently because U adjustmeuntatons are still pending.
What is the expected processing time for the U-Visapplications?

It is difficult to say at this time since appliaatis are just coming in.It will probably be a
similar timeframe to the VAWA applications sincéstis an in-depth adjudication. We
plan on adjudicating the pending interim relief igagions concurrently with the 1-918s
and have made great headway on those. For the p&d@e will also have to wait for
biometrics and fingerprints to go through so thdl affect the timeframe.

Should the declaration submitted initially be the ame as for the waiver, or will a
supplemental declaration be permitted?

This is a filing decision for the attorney or repeatative to make. If both can be
addressed in one declaration, that may be sufficien

Do we need to submit birth certificate and photos wh the 1-9187?

No, if these were filed for an approved U interighef packet. Otherwise, derivatives
will need to file photos. Most principals shouldt meed to file photos because they will
be called to a biometrics appointment. Howevengpials outside of the United States
will need to submit photos. The birth certificatedgphotos are necessary to create a
record for first time filers.



Because we don't know how long it will take to proess a U visa case (especially with
SO many being turned in a short time), we believepplicants need to submit I-765s

to renew their work permits as they are set to expé even though a work permit is
automatic with the 1-918. Will it cause a problem ér processing either the 1-918 or
I-765 if someone submits both applications withinlte same year?

No. The interim rules allow for deferred actionengions and simultaneous U visa
filings at the same time.

What is the EAD category code on the I-765 for U d&vatives?

The category codes are (a)(19) for principals a)(20) for derivatives. Principals won’t
need to file an I-765 but this is the code that aplpear on principals’ EADs.

The regs say that a derivative needs to have the gjifying relationship at the time of
the 1-918 filing. Does this mean that sibling derigtives who received interim relief
and are now over 18 years old cannot qualify?

We cannot currently answer this question becausarevstill researching the answer.

What about if someone receives U non-immigrant redif and then two years later
gets married? Can an 1-918 Supplement A be filed fahe new spouse two years
later?

As long as the relationship exists at the timeheflt918 filing, this should be fine.
However, an applicant cannot include as a derieadigpouse that was acquisstér the
filing of the 1-918.

If client got interim relief but not the employment authorization yet, should she file
a separate I-765 based on deferred action now orfising the 1-918 with no filing fee
likely to be just as fast?

It would be faster to file an I-765 based on thieded action than to wait for the 1-918
approval because that process requires biometrics.

The 1-918 asks for the location and names of the gpicant and derivative relatives
(spouse and children). Is it possible that listinghat information will trigger
enforcement or proceedings against these people?

The short answer is no.
The new EAD instructions ask for inclusion of a pasport or ID with the application

if client doesn't have prior EAD. Will it be a problem if client does not have any of
these documents?? (i.e should people get passpafisossible - they cost $$)



Photo identification is mandatory and is requiredrétial evidence. If not available, the
applicant should also prepare to file an 1-193 waiv

Should we submit a copy of the previous interim ré¢f application packet with the I-
918 or just something to show that interim relief vas previously approved?

A copy is not required but you may send a copyl(idiog a copied signature) in case
your file is not at Vermont.

Do we need to submit a passport copy with all I-9K8and if they don't have one, an
[-193? Or is that requirement only for applicants who will want to travel?

If you don’t have a passport, you will need to &ile I-193. This is regardless of whether
or not the applicant wants to travel.

Where we are submitting an 1-918 for someone who Isgreviously filed a VAWA
self-petition on Form [-360 (but is also submittingan 1-918 either because the
person is a spouse/child of an LPR, so will havelang time to wait to adjust or
because the person is subject to a ground of inadssibility that is waivable under
the U visa statute but not under adjustment on a VAVA), in addition to the
required 1-918, Supp. B, should we include any ohee parts of the VAWA 1-360 or
supporting documents with the 1-918 or provide a Ntice of Action indicating either
prior approval of the VAWA or the pendency of the VAWA?

No. They are separate applications with separatelatds. Some of the information from
the VAWA application is useful but applicants mostet the separate criteria for each
application.

If the head of the law enforcement agency wants tesignate someone else to sign
the 1-918 Supplement B, can they designate more thane person? Must the U visa
applicant include an original letter indicating this designation every time or can an
agency receive one such letter from the law enforoeent agency and just include a
copy every time? Is it okay if the letter authorizng the designation is more than 6
months old at the time of submission?

It is up to the individual law enforcement agenaylecide how many designees to
appoint. The head of agency need not sign or affiesignees. Getting a letter from the
head of agency designating the designees is haptutecommended but NOT required.
Our policy is that Vermont will accept an 1-918 $lgment B signed by the designee.

Will everyone be required to submit a declaration/ggned statement? Will exceptions
be made for those too traumatized by the crime toacount all of the details? How
about cases of child abuse, or sexual assault/rapka child - will the child be exempt
from writing a declaration?



The regulations require everyone to submit a siggi@@ment. Children can have a
parent, guardian or next friend sign the statement.

Is there a standard turn-around time for U-visa appications at the VSC? Is it
different when the person is in detention? Are detaee applicants given expedited
handling even without requesting it? If not, is de¢ntion a basis for getting the
adjudication of the U visa expedited? Other than tk VAWA hotline, is there some
other avenue we can turn to get a more immediate sponse?

Case-by-case determination. Present the best iat@mmyou have to request an

expedite, and Vermont will decide. Some possibiois include humanitarian reasons,
detention, possibly removal proceedings (but keempind that removal proceedings by
themselves will not necessarily result in a casedexpedited). To request that a case be
expedited, flag it for Vermont by calling, faxing writing to the VAWA Hotline with

the case receipt number.

When can we expect U adjustment regs?
We cannot comment except to say that we are clynentking on them.
Under what circumstances will VSC expedite a U visaase?

Possibly for humanitarian reasons. Being in rempvateedings or detention may also
warrant a case being expedited, but not in allxase

Will Vermont forward information about perpetrators for removal actions?
No, not at this point.

What is the policy of ICE on visitation of victimsof smuggling who are cooperating
with ICE, are detained, but private facilities areallowing smuggler's lawyers to visit
and intimidate victims. If ICE has an investigationopen on a smuggling ring, do
they inform victims of the possibility of getting aU visa and their right to not talk to
the smugglers' lawyers?

ICE does not advise detainees on whether to tadk tattorney or not. We do not tell
them they have the right to NOT talk to a lawyee @Wwe them the list of free and low-
cost legal services, and AILA attorneys have actefisose in detention. We also try to
reach out to CBOs to ask for assistance in scrgetetainees.

What is the guidance to judges and trial attorney®n how to handle a victim's claim
to a U or T visa while in proceedings. Are they tal to terminate or admin close?

If the visa is granted, the removal proceedings automatically be taken off the docket

and terminated. If the case is filed, they wiliblly agree to administratively close. ICE
recommends against requesting admin closure fbert evho is in detention, because an
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admin closure alone will not get the client outletention. If an underlying prior
removal order exists, file a motion to reopen.

If | receive an RFE because | did not submit an 1-92 with the 1-918, how much time
can | expect to be given to respond to the RFE?

We expect to be allowing the maximum time to resptnan RFE which is 12 weeks or
87 business days.

Can | ask for an extension to the RFE?
No. The new RFE guidance does not allow us to grat@nsions.

Do derivative applicants need to file a separate 318 Supplement B law enforcement
certification form?

No. If they are filing with the principal applicarihey do not need to submit one at all. If
they are filing subsequent to the principal’s fijibut before the approval, they should
include a copy of the principal’s Supplement Bthiy are filing subsequent to the
principal’s approval, they should include a copyha principal’s Supplement B and a
copy of the approval notice.

My client lives at a shelter with a confidential adiress. How should I fill out the
section on the form requesting information about hehome address?

You may simply include an explanation here thati@xg that she lives at a confidential
location. Please keep in mind that Vermont will @& correspond with her safe mailing
address instead of her home address if those tdi@ssks are different. The only
possible exception is if the safe mailing addredsii an attorney who we know has
withdrawn representation. Also, please remembéiritlyaur client moves from the
shelter, she must notify CIS of her change in asklegther by letter or filing an AR-11.

Where should we file a stay of removal for a clienin proceedings?

If your client was in removal proceedings (inclugistipulated removal orders), the stay
can be filed with the head of detention and EOIR. Mtommend filing with both.

If your client has a reinstatement case or an aigutdemoval and is being detained, the
stay can be filed with the detention and removhatefField Operations Director.

If your client is in proceedings but is not detaingy filing the stay with the Office of
Chief Counsel.

What form do | use to file a stay and is there a f'ewaiver available for it?
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The stay is filed on a form [-246.(Note: This forsmot available on the CIS website.
Look for it on the GSA websit@ww.forms.gov) It’s unclear if there is a fee waiver
available for it anymore.The EOIR might be ablgtant one.

If my client is in criminal custody but will be released to ICE custody, can | file the
stay now?

No. You cannot file a stay before your client islgtention because we do not yet have
authority over the case to grant it.

My client filed for interim relief but was denied because of a possible aggravated
felony. Can she now file a motion to reconsider uret the new regulations which do
not automatically preclude someone with a possibleggravated felony?

If you filed the interim relief request before Olotw 17, 2007 then it will be accepted
under the old interim relief policy guidance anguadtated under that policy. You
cannot file a motion for us to reconsider it novdenthe new regulations.

Must my client have a passport to file an 1-918?

Yes, your client must have a current/unexpired paggNOTE: Will an expired passport

suffice or must it be an unexpired passport?]. Hamef your client cannot get one, you
may also file an 1-193 waiver.
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