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% Olsaasition of Cases 1-0 Removable Allen5 

This rnemomndum revtses guidance to USCIS officers on how to process and prioritize cases in whlch an allen 
appears to be removable, 

Background 

USCIS has au!horlty to issue a Notice to Appear (NTA) and thereby jnltiate removal proaedlngs agalnst an alien'. By 
regulation, this authority hss been dclegated through dlarlct directors and service center directors to the dlnctor's 
deputy, officers and assistant officers-In-charge, assistant directors, supewisoly dlstrlct adjudication officers and 
supervisory center adjudications officers. Declding wheher  a person is removable and whether an NTA should be! 
(sued is an lntegral part of the adjudlcatlon or an appllcatlon or petltlon. 

Since not only USCIS, but also lrnml~ratlon and  ust toms Enforcement (ICE) and Cudoms and Barber Protection 
(CBP) have authority to lssue NTAs, USClS mu& asssure that Its Issuance of NTAs Fits wlthir, and supporb the 
Government's overall removal prlorlties. In addltlon, just as  there I s  an element of dlscretlon In many of our 
adjudicatlons, there is  also an element OF prosecutorial discretion in decldlng whether to Issue an NTA,? 

- 

' De(ega~off by the Secretory of the DepaRmenf of Homeland Secvrlty to the Bureau of Q'h'zmshlp and Imm&rat/ur, Seivices; 
Delegation Number 0150,l; Paragraph 2(N) .  However, Dlstrlct Directors and officers In International ofices are hot authorized to 
Issue NTAS. 
7 8 CFR 5 239.1. However, issuance of an NTA agslnst a current or fornler member of the armed forces re~ulrek advance approval 
of the Reglonal Dlreclbr, ' In exercis~ng prose~tor la l  dlscretlon, USC6 officers wlll refer to the INS Issued memorandum entlLled &en/sing Pmsen/lod~/ 
Discmbbn, dated Novcmber.17, 2006, whlch destrlbes th@ prlnclples r/mn whlch aQehtY ofGcl$iis can exerclff prosecutoilat 
USCt.5 - Integrity I Respecl/ Ingenuity uscis .gov 
Our Miff~on - EMclent and ef(ec(ive adrnlnlstmllon oiimmiqratlon, naturaliestlon and cllirenship bcnelits: and services 
Our Prioritla: ('1) Natlonal Security: (2) Ellicierit and ~ f f e ~ t i v e  case processing, prod~lcl'lon nlanagemenl and adtnlnlstratlon or 
USCLS; and (3) Customer Service, 
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I n  June 2006, USClS and ICE slgned a Memorandum of Agreement (MOA) regardlng the Issuance of NTAs to allens 
encountered durlng a USClS adjudication, The entlre MOA is included as Appendlx 1 to thls memorandum, The 
MOP is deslgned to clarify USCLS and ICE involvemelit In the NTA process, The MOA descrlbes when USCIS wlll 
issue an NTA and when We wlll refer the matter to iCE 30 that It can declde whether It wlll lssue an NTA, Thls 

4-J 
memorandum provldes guidance for implementing the MOA. MOA implementation guldance applles to cases 
adjudicated on or after October 1, 2006. Thls memorandum also describes bansitlon procedures for cases . I 

adfudlcated prior to October 1, 2006. 

Nationaf Securitv Cases 
Thls memorandum does noJ affect the way cases wlth national security concerns are handled, The guidance from 
the Oftice of Fraud Detectio~ and Natlonai Security (FDNS) wlll continue to govern the dennltlan of these cases and 
procedures for resolution of national security hlts, 

TPS and Asvlum c a w  

Thls memorandum does ~3 apply to, or change NTA or notlflcatlon procedures for Tenporaty protected $tatus cases 
or case5 processed ly the Asylum Dlvlslon, including asylum appllcatlons, appllcstions for relief under section 203 of 
the Nicaraguan Aeljbstment and Central Amerlcan Reller Act (NACARA 203)) and credlble fear and reasonable fear . 
screerlhgs, Separate guidance has been Issued for these cases and rernalns In effect. 

Forms 1-360 processed under the Violence Against W0meh Act (VAWA) should continue to be processed under 
existing protocols. 1f the appllcanYs Form 1-485 is found deniable, the guldance;in tlils memorandum becomes 
applicable, 

NTA Issuance, apart rrom the categorles excluded above, involving USCIS can be broken into five categorles: 

1. @reglous public sufety cases (paragraphs '6b' and '6c' of the MOA): 
2,  Other criminal cases (paragraph '€id?; 
3. Cases where an NTA Is prescilbed by regulatl~n (paragraph '6e'); 
4, Cases denled by USCIS based on fraud (paragraph '6f3; 

a 5. All Other Cases [paragraph '6gr). 

Thls memorandum discusses each In turn, The USCIS N A  Standard Operating Procedure (SOP), which will be 
issued soon, descrlbes the rnechanlcs of NTA issuance where USClS wlll lssue an WA. 

An egregious public safety case Is defined In the MOA as any case where Information indicates the allen Is under 
investigation for, has been arrested for (wlthout disposition), or has been convicted ofl any af the following; 

a, Murder, rape, or sexual abuse or a minor as defined In 5 IOl(o)(43){A) of the lmrnlgratlon and Natlonallty 
A d  (INA), 

b, Illicit tdficking in f lrcans or,de*rddive devlces as defined in 9 101{a)(43)(C) of the ,INA, , 

'c. OFfenses relating to exploslve materials or firearms as deFined in 5 lOl(a)(43)(E) of the INA. 
d. Crimes of violt?nce for which the term OF Imprisonment imposed or where the penalty For a pendlng case Is 

a t  lead one year as deRned in 5 lOl(a)(43)(F) of the INA. 
e. An offense relating to the demand For or receipt of ransom as defined in 6 iOl(a)(l3)(H) OF the INA. 

dlscretlon aud the process to be followed In rnaklng and rnonltoring discretionary declslons. The concepts Set forth tttereln, 
especiatly those starting on page 6 of the memo under the heading Initlati'ng and Pv~uilng k'kxwdinm remeln valid and should be 
bken into account in order to promote the efficieot and effective enforcement ~f the lrnrnigrahon iaws and the Interests of justice, 
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I, An offense relating to chlld pornography as defined in 5 101(a)(43)(I) of the INA. 

g. An orferise relating to peonage, slaver)', Involuntary servitude, and trafficking In persons as deAned in 5 
101(~)(43)(K)(l1l) of the INA. 

h, An offense rclatlng to alien srn~~ggling as described in 5 101(a)(43)(N) of the INA. 
I. Human Rights Violakors, known or suspeded street gang members, or Interpol hits. 

j. Re'entry after an order of exclusion, deportation or removal subsequent to conviction Tor a Felony where a 
Form 1-212, Application for Petmlsslon to Reapply for Admlsslon lnto the US, aRer Depottatlon'or Removal, 
has not been approved. 

The MOA indicates that, even w l lh~u t  a conviction, an alien may be an egregious public safety case If there has been 
an airest "wlthout dlsposltlon." This applies speclfleally to an atrest where charges are dill pending. I f  the allen was 
arrested but the charges wcrc dropped or the alien Has acqulkted, the case wlll not be referred under this provision 
of the MOA, 'Also, 1f an arrest was for an oHense descrlbed above, but the conviction was ultimately for an offense 
not defined as an egregious publlc safety case, the case will not be referred under this provision of the MOA. 

The MOA contains a clause allowing addlrional types of cases to be added to thls definltlbn.t)ased on local crlterla as 
agreed upon by the ICE Speclal Agent in Charge (SAC) and the USUS Distrlct Director for Reld.cases, or by the 
appropriare USCIS Service Center Director i~ conjunctlon with the Fraud Detedion Unit (FDI)) and the ICE Benefit 
Fraud Unit (BFU) for center casas. However, as a matter of practice, before agreeing to a local expanslon of thls 
definlUon USClS offrces and centers rnust coordinate any ~ u c h  request from ICE with USCIS Headquarten. Our 
Interest is in attempting to apply the same criteria nationwide, and tt Is aur intention to work wlth ICE natlona(1y to 
the extent posslbie wlth respect to posslble expanslon of thls deflnltlon. 

All egregious public safety cases must be referred to FDNS ustng the procedures outllhed belaw, The 
case will be referred a s  s o o n  as  it Is identifled, even if the adjudication has not  been completed. USCXS 
will interrupt adjudication and FDNS wlil refer the case to ICE so that ICE has an ppportunity to decide 
IF, when and how It wll l  Issue an NTA and/or dstatn the allen, 

Th16 rekrral  procehs relates to  the case, not necessarily the applicant or petitioner. I f  an alien4 is 
arrested during his or her encounter with USCIS (e.g. a t  the time of an Intewlew), the case referral 
process througli FDNS continues as descrlbed, but the process Is essentially expedited as a resul t  af 
ICE'S arrest, 

There are several reasons why the MOA distinguishes egteglous publlc safety cases from other criminal and non- 
criminal cases. The MOA identifies this group of USCIS cases as those inost likely to be ICE priorlty rernwal cases, 
The referral process described be,ow ensures that these cases are brought to ICE'S atterltion as quickly as possible, 
and a declsion made quickly whether to apprehend and detaln an alien who is an egreglous rlsk to public safety. 

The prioritization of these cases also reflects the fact that, unllke appllcatIons and petitions where the customer bean 
the burden of proof, in removal proceedings the government bears the burden of proof. In order to establish that an 
alien is ameneble to removal, ICE oRen must acqulrc certlfled dlsposltlon records directly from the approprlate . 
authorities belorc It issues an NTA on crlmlnal grounds, Thus, early notiflcatlon gives ICE both an opportunity to  
apprehend an egregious public safety risk ahd a! early opportunity to acquire the requtred evidence for removal 
proceedings. 

Flnally, since the definition of an egreglous publlc M e Q  case includes prre*, for whlch a tlnal dlspositlon may still 
be pendlng, an alien described by the definition may not be subject immedlately to removal proceedings, The early 
referral of the case by USCIS gives 1 &  advance notice of the pending proceedings so that It can rnonttor the 
progress ol' the case and take the indivilual lnto custody at the appropriate polnt. 

I f  ICE determines that irnmedlate apprel>enslorl is not appropriate, the referral process also ensures that USCIS can 
proceed wlth csse processing fully cognizant sf the facts of the situation. This prevents USCIS from being in the 
situatl~n where It allows a derilablc case to remaln pending lndefinltely while ICE separately pursues acquisition of 
!Re documents necessary for It to lssue an NTA. 

k U.5, citizen could be arrested In thl$r;ltuation b a s 4  on a want Or Hanant, but a US, cltizen would not be an egregious publlc 
safety mse by definition. 
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= Egregious Public Safety Case Roferral Process 

Egreglous public safety cases discovered In the Four service centers (California, Texas, Vermont, Nebraska), 
and the National Benefits Center wlll be placed In abeyance and tltc case (Inciudlng the file, when auallable) 
immediately sent to the appropriate FDI). The FDU wlll rerer the case to the ICE BFU via a Request for 
Investigation (RR), A hard copy of the RFI wlll be ploced In the A-file and/or Receipt file.$ The FDU wlll 
retain the file unless ICE requests It 01' the 60 days explre. 

u Egreglous publlc safety cases discovered In local offices will be placed In abeyance and the case (Including 
the flle, when available) immediately reierred to Lhe Fraud Detedlon and National Securlty Immigratlon 
OFFlcer (FDNS 10). The FDNS I 0  will refer the case to the local ICE SAC via an RE, A hard copy of the RFI 
will be placed in the A-file and/or Receipt tileVG A copy of the RFI must be. sent to the ICE BFU. The FDNS 
10 will retain the Wle unless ICE requests It 01. the sixty days explre, 

An RFI should include any relevanl: attachments that USCIS has at the! time, such as a copy of the rap sheet, and 
a copy of the appllcation, 

The purpose of an RFI Is Lo glve ICE the opportunity b determlne the appropriate course of actlon before USCIS 
adJudlcates the case, A decision to issue an NTA may directly affect the processlng OF the pendlng appllcation. 
Upon.issulng the RH, USCIS wlll suspend adJudlcation for 60 days, or untll ICE provlde~ notificatlon of Its actlon 
on the case, whichever i s  earlier. The case sltall remain pending duflng &Is period. The entfty that referred the ' 

case to ICE must ensure appropriate tracklng to account for the pending case and its actlve status, 

In response to the RFI  - 
a ICE may ,request that USCIS promptly schedulk an lntervlew for the purpose of ICE arresting and taking the 

alien Into cu~tody,~ Apprehension frees USCIS to proceed with adjudlcatlon (unless jurlsdictian transfers to 
the Exscutlve Office of lrnmigraelan Revlew (EOIR)), taking full account OF the basis For apprehension.? 
ICE may Issue an NTA. Issuance of an NTA by ICE frees USCIS to proceed with adjudlcatlon (unless 
jurlsdlctlan transfers to EOIR), takjng full account of the basls for khe NTA. - I f  ICE does not issue an NTA or otherwise provide notificatlon of Ik ackian on the case within 60 days of the 
RFI, USCIS may resume Its adjudication of the case, taklng Full account of the basis that prompted the RE, 

a IF the case is approvable, USCIS wlll consult with ICE prlor to adjudlcatlon. 
Once adjudicated, regardless of the declslon, USCIS wlll notify ICE of the result by sendlng a copy 
of the orlglnat RFl to'ICE with a cover memorandum advlslng OF the outcome OF the case. 

I f  the alien appears  to be removable on a crimlnal ground, khen the procedures for 
non-egregious crlrnlnal matters should be foliowed (referring the completed case to 
ICE DRO for NTA Issuance). 
I F  the alien is removable on other than crirnlnal grounds, USClS should follow the 
analysis and procedures descrlbed below in sections 3 through 5 of this 
memorandum, 

Egregious Public Safety Cases referred to ICE prlor to adjudicatlon should be called up and revlewed no later 
than 60 days aRer referrol. Normally the case should be adjudicated, However, USCIS retalns dlscretlon to 
formally place the case In abeyance For ICE to coriduct further investigation, the formal abeyance process as 
descrlbed at 8 CFR 103,2(b)(18) should be inltlated. 

I / . , _  ...' 

Sf, in resppnse to an RFI, ICE requests the file, USCIS should work wlth the local ICE office to deterrnlne whebher 
coples of documer~ts are sufflcleht. I f  ICE Insists that It needs the orlglnal flle, the FDU or FONS 10 wlll promptly 
shlp the flle IT: In l b  possession, but $hall retain the orlglnal of the pendlng application and a copy of the 
suppottlng doccrmentation so USCIS can proceed with adjudicatlon IF thal: becomes appropriate. A copy of the 

, * Bath ICE Ofice of lnvesligatioris and Depohtlon and Removal wlll be glven access to the FDNS Data system In the near future. 
pese procedutes wlll be updated a t  that time. 

Ibid. ' Several recent exarnples around the country, 11otably wlth 1-90 sppllcations, have demonstrated the effectiveness or his strategy 
for apprehsndlng egreglolrs publlc sarery risks. 
' Far 1-90, 1-751 and 1-829 processlng see the addltionai relerral an0 proccsslrlg lnstrualons found below, 

- 
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application or petltion and supporting documenr.s should be included in tlie 4-Rle sent to ICE, I n  any case In 
which ICE requests the file, USCIS wlll consult wlth ICE before rendering a firlal decision on the case. However, 
these consultatlans should riot delay denial of an application,or petition, rlor should they delay an approval if the 
case Is approvable despite the bask for the RFI, 

Sirice thls Ale protocol dlffers from that descrlbed in NQP and the 1-485 SOP, updates to those documents will be 
fotthcoming, 

USCIS District Dlredors are expected to work wlth the lacal ICE SAC to ensure smooth processlng of refe'erted 
cases. Scrvice Center Directors will likewise continue lialson wlth ICE through the FDUs. In  sltuatlons where 
issues are Identified, Didrlct Directors and Sewlce Center Directors should lmmedlately brhg them to the 
attention of HQFDNS tl~rough offfcial channels. 

Au Important Note with respect to.1-90,X-751 ahd 1-829 applications filed by a parmanent resident: 
or conditiohal permanent resident where the appllcant is an e ~ r e g i o u s  public safety rlsk: 

, 1-90 cases: 
If, wlthin the 60 day RFI evaluation perlod, ICE takes a perma~ient resident: who Is an 1-90 applicant 
into cu~kody and issuer an NTA, USU5 should leave the 1-90 pending and in adlve suspense, 

Whlle 111 proceedings, a permanent resident not In custody wlll be Issued temporary evidence of 
status In 6 month Increments. 
I F  removal proceedings are terminated or otherwise end wlthout the allen's removal and loss of 
status, USCKS shall then adjudicate the 1-90, and, i f  approved, issue the normal permanent . 

resident documentation to which the person Is entitled. 
1 I f  the alien Is ordered removed and thus loses permanent residence status, USCIS shall upon that 

basis deny the 1-90, 
If ICE does not Issue an NTA or othemlse provide notification of Its a&on on the case within the 60 
day RFI evaluation period, slnce the allen Is a permanent rcsldent, USCIS shall adjudicate the 
appllcatlon. Upon adjudlcatlon of the 1-90, USCIS wlll forward a copy of the orlglnal RFI to ICE wlth a 
cover memorandum advising that the 1-90 has been adjudicated, I F  the application is approved, USCIS 
will Issue the normal permanent resident docurnentatlon, 

Note: Thls 1-90 referral process supersedes the 1-90 lnstnrctions In the Aprll10, 2006 entltled "Permanent 
Resident Documentation For EOIR and 1-90 Cases" insohr as that memorandum relates to 1-90 applicants 
who can be defined as egregious public safety cases. All other policy in the April 10,2006 rnernorandurn 
remalns unchanged, 

1-751 and 1-829 cases: The law limits our revlew OF the removal of condltlons to certain specific factors, not 
including subsequent crlrnhal adlvltles. 

Ir, within the 60 day RFI evaluation period, ICE takes a conditional permanent resldent who is an 1-751 
or 1-829 appllcant into custody and Issues an NTA, USCIS should deny the 1-751 If! appropriate grounds 
for denial exlst. I F  the petltion appears otherwise approvable, ICE Counsel should be consulted as to 
whether USClS should leave the I-751/829 pending and In acttve suspense whlte the person Is in 
proceedings. (This applies only to these egregious public safety cases, In all other cases, the 1-751 or I- 
€129 should be approved if  It Is otherwise approvable.) 

If removal proceedlngs are terminated or othewlse end without the person's removal and loss of 
statl~5, USCIS shall then adjudicate the 1-7511829 and, IF appraved, issue the normal permanent 
resldent documentation to which the person Is entltled, 

1f the person Is removed and thus loses condltiohal permanent residence status, USUS shall upon 
that basis deny the 1-751/829. 

I f  ICE does nat issue an NTA or otherwise prwide notlficatlon of Its action on the case wlthin the 60 
day RFI evaluation period, USCIS shall adjudicate the petition and, if approved, issue the normal 
permanent resident documentation. I f  approved, a copy of the orlglnal RFI and a cover memorandum 
advistng that the case has been approved wlll be forwarded to ICE. 

i n  all case5 in which Ir appears that the alien is Inadmissible or removable for a criminal ~Ffence not included on the 
egregious public safety case Ilst, USCIS wlll complete the adjudicatiorl prior to referring the case to TCE, ICE wlll 
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decide wliether and how It will Institute proceedings and whether or not they wlll detalri the allen. USCIS wlll not 
prepare or issue an NTA in such a case. Once adjudlcatlon is corrlplete, the FDU or FDNS I0 wlll send an RR and the 

' 

accompanying flle, i f  In the possession of the oMce or center Issuing the RFI, dlrectly to the approprlate ICE Fleld 
Operations Director (Fob) or deslgneted POC, The FDU or FDNS I0 wlll concurrently transrnlt a copy of the RFI to 
ICE HQ DRQ Crlmlnal Alien Dlvlsion for statlstlcal rnonltoring purposes. 

If there Is any confusion or uncertainty about classifying a case as egregious or non.egregious, the USCIS adjudicator 
sholrld refer the matter as an egregious publlc safety case tllrough supervlsaq~ chaanels to the FDU or FDN$ 10. 

The accompanying File will be rekrred to ICE with the RFI If the file is in the Ilossession of the rererrlng USCIS office 
or canter. 

if the Rle Is not in the reFerring USGfS office, the RFI should Include any relevant attachments that USClS has, such 
as 3 copy of the rap sheet and a copy of the application. Where USClS obtatned certified conviction records through 
normal processing of the application, It wlll include those records with the RFI, but It wlll not hold the RR on a 
completed case just to obtain those dlsposlLion records, Instead ICE wlll declde whether and how I t  wlll directly 
obtain such records as part of Its declsion whether and when It will Issue an NTA. 

Referral P rocee  

A case referred under thls process is referred to ICE to allow It to make a determination, based on the totallty of 
circumstances, a5 to whether an NTA sho~rld be issued. IF ICE does decide to Issue an NTA, It wlll deterrnlne the 
appropriate grounds for removal, 

I Cases sdjudicated by the Service Centers; Once adjudlcatlon Is c~mpleted,~ if the allen Is removable 
an a crlmlnal charge regardless of the reason for the denialJ0, the file wlll be referred to the FDU, The FDU 
wlll refer the case to the approprlate ICE FOD vla an RFl. 

~asesadjudicated In local offices: Once adjudication I~,cornplete,~' If the allen fs removable on a 
crlminal charge regardless of the reason for the denial, the file will be sent to the FDNS SO, who will 
complete an RFS, The FDNS I0 wlll then refer the case vla the RFI Lo the local ICE FOD, 

3.  case^ where the NTA is  Pmxrlbsd by Regulation 

In certain instances the lssuandaf an NTA is required by regulation, These Include Petitions to Remove Conditfons 
on Residence (Form 1-751), Petltlons by Entrepreneur 'co Remove Condltlons (Forms I-B29), and Applications for 
Family Unlty Benefits (Foms 1-017). See 8 CFR 216.3(a), 216,6(af(5), and B CFR 236,14(c), 

An NTA must a l p  be Issued after the lerminatlon of refugee status by a District Director, See 8 CFR 207.9. In these 
instances USUS wlll lssue the requlslte NTA as part of completing the adjudication. 

I n  all pending cases where there Is a susplclon of Fraud, USCIS, through the FDU or the FDNS 10, sends an RFI to 
ICE pursuant to current procedure. I f  ICE decllnes the case, USCIS FDNS InltlaLes an administrative inquiry to verify 
any Fraud. 

In cases where fraud has been verified in a Fraud Verincatlon #emorandurn and the denial Is a t  least in part based 
on a finding of fraud, USClS wlll Issue an NTA once It denies the case. The NTA must Include the appropriate fraud 
charge. 

' mls Iricludes the conclwlon of any adrnlnlst~.ative appeals. 
'O In determlnlng whether the alien Is amenable to a charge OF rernovel on e crlrnlnsl ground, the case must be revlawed for elher 
212 or 237 charges a5 relevant, and for any previously granted walvers (e.g, an approved Form I-601): If the allen was previously 
In proceedings before the Execbtive Offic@ OF Immigration Review, the Ease must be reviewed to detedne If a walver was granted 
(e-g. 212(c), Cancellailon of Removal Tor Cert8ln Permanent Rcsldenk, or Form 1-601). I f  a walver has bean previously granted the 
alien is not longer removable on that grourtd, I f  USCIS has received che relevant contliction docvrne~h in the course of the 
adjudiation, that shottld be noted In the RFI, If there are any questions consult with USCIS counset. " This includes the conclusion of any administrative appeais, 

--- - - 
FOR OFFICIAL USE ONLY 



FOR 0FAClAL.USE ONLY 

Ois~osl~ion of Cases lnvolvlric~ Removalzlc Aliens Page 7 of 8 

5. All Other C a m ~  

In all other cases, orice the denlal of the application or petltlon Is co~nplete (Including appllcatiofis Tor walvers for 
whlch the appllcani may be aliqlble), USCIS may issue an NTA where t h e  appllcant' or permanent ts ldent  petltlonet 
appears to be removable, I-lowever, If an indtvidual submitted an application while in a valid non-lmmigrent status 
and Ellere is no crirninafity surrounding the reasons for the denial a?d nothlng else Indicates that the allen wlll nor 
tiniely depart' the Utrltcd States, the dcnlal notlce should clearly convey to the appllcant the effect of the decislon and 
the  l a d  that clle inelividual should depart: \lie United States or potentially Face removal proceedlngs, . 

I f  an allen is in parole status as a result of an advance parole arld has not athemise violated the terms of his or her 
admlssion, the denial will indlcaee that the parole is terminated 30 days arter the date of the denlal. Issuance of an 
NTA also wlll serve as wrlttcn notlce of the termlnatlon of the parole, unless otherwise speclned, See 8 CFR 
212,5(e). 

I t  Is important to note these provlslons do not affect the ablllty of the Dlfirlct or Service Center Directors to issue 
voluntary departure, to recommend deferred action or to reinstate a person's nonimrnigrant status, Except for 
national security cases, egregious publlc safety cases rejected by ICE, cases where an NTA is required by regulation, 
and Ptaud cases, USCIS rnanagcrs retain discretion In the decision whether to Issue an NTA when compelling 
circumstances are present. However, If an applicant is removable and there are no means of relief available (e.g., 
voluntary depa&ure, reinstatement, eligibility for another atus) ,  then an NTA should normally.be prepared as part 
of the denial, Such NTAs should be predicated on the most sustainable charge, 

The primary role wltlr respect to removal prlarltles and admlnlstration Is ICE'S, If USCIS refers an egregious publlc 
safety case or other criminal case to ICE and ICE decldes not to Issue an NTA, then typically USCIS wlll defer to the 
ICE dectsion. 

Where USCIS issues an NTA, calendarin9 the case wlth the EOIR wlll be lnitlated based on local procedures 
coordlnated with ICE Counsel and DRO. USClS must. ensure that these local procedures result In the creatlon of an 
IBIS record. 

USCIS will prioritize NTA issuance in  the Pollowlrig order: (I) cases where fraud is established, (2) cases where the 
NTA Is prescribed by law or regulaban, and (3) thi'all other cases' category. However, It Is impodant that we 
promptly provide EOIR with the N T A  in each case In which USCIS prepares an NTA. Ofices must repa* to HQ 
Domestic~OperatIons through normal channels any backlog wlth respect to NTA preparation that may exist, In 
furtherance of that goal;where USCIS decides to  issue an NTA, the case wll l  notlbe counted as a denlal 
unt i l  the NTA is Forwarded to EOTR. As noted above, this referral can be either direct or through DRO, es 
established by local procedures, 

I t  is understwd that many cases will contain speclal cirtumstances that are'not addressed by this memorandume As 
such, USUS counsel Is available to revlew ail NTAs. Procedures for revievf should be set a t  a local level, but counsel 
review is particularly encourrrged on NTAs that include the fraud charge. Davistions from the procedures described 
In thls memorandum must be approved through clrannels by the Director OF Serulce Center Operations or by the 
Director of Field Operations. 

Whcri maklng deterrnlnatlons, based upon rhe categories listed above, employees must keep In mind USCIS' 
obligatio~s under 8 USC 3 1367, which prohibits the rclcase outslde of DHS of boy irlforrnatio~ relating to allens who 
are seeklng or have been approved for the following: 

1. Immigra~~r status under the provlsionfi for battered spouses and clilldren in the Vlolence Agalnst Women Act  
("VAWA"), 

2, Nonlmrnlgrant st3t1.15 under INA Section 101(a)(15)(T), and 

3. Nonimmigrant status under INA Section 101(a)(lS)(U). [Lirnlted exceptlons to thls prohlbltlon can be found at' 
8 U.S.C. sec, 1367(b)j. 
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Moreover, 8 USC ij 1367 prohibits any Department of Justlce or Department of Homeland Security employees -- 
inciudlng CIS/CBP/ICE of-ficers/agents and inimigratlon judges -- rrom maklng an adverse deterrnlnation of 
adm[s$ibllity or deportability using Information provided solely by the abuslve spouse or parent or other member of 

, the householdo 

Additionally, Legalization and SAW ases are covered under bhc mnndentlallty proCections identified In Section 
245(c)(S) and ZlO(b)(G) of the INA  respectively, and UFE legalization cases are covered under Section liD"r(c)(S) 
uFE Act (Pub,L. No. 106-553), whlch affords the snrne protection as those Identified in Sectlon 245A(c)(S) of the 
INA, I n  general, NTAs cannot be isstled based on Information obtained from legalization applicatlons or supporting 
documents. 

USUS' role is largely to facilitate the execution of ICE removal priorities, ICE manages the removal docket, and also 
remains the prosecutor. Therefare, whlle USCI S can identily through a referral or an NTA that: a person appears 
amenable to removal proceediogs, the role OF USCIS IS not to prove removability In pr~eed ings,  

The new MOA Is effective for cases adjudicated on or after October 1, 2006. Certaln USCIS procedures are 
already consistent with the MOA-based procedures outllned In this memorandum, 

For cases adjudicated through September 30, 2006, USCIS will foiiow the MOA-based procedures for 
egregious publlc safety cases, a 

I U5C1;S will foJlow current local procedures for non-egregious publlc safety removable allens and egreglous 
public safety cases rejetted by ICE. 

J" the interim, USCIS wlll also fallow the procedures outlined earller In thls memorandum wILh respect: to 
cases where fraud Is established and where the NTA Is prescribed by regulation, 

Wlth respect to the 'all other cases' category, some USCIS fleld omces as a practice routinely prepare NTAs 
for these cases. Those pFfices should not reduce thelr commitment to this process, but shall conkinue to 
exerclse prosecutortal discretion as appropriate wlth resped to preparing an MA. Offices that currently do 
not routinely prepare NTAs in  cases in this category should begin to prepare to implement these procedures 

- with cases adjudicated on or after October 1, 2006, and In the interim should ensure that  NTAs are 
prepared on any case deemed slgnlflcant. Cases and associated files not deemed significant enough to 
warrant issuance of an NTA should be handled normally aker the a@udlcative process Is complete, 

,Any quesb'ans or concerns pertaining to this memorandum should be directed, through channels to Headquart~rs, 
Domestic Operations. Glven,Ule complexity of issues associated wlth this rnem~randum, it is expecked that 
signifi~nt questions wlll be addressed In a Foliowlng Question and AnWer document that wlll be Incorporated, In 
erfect:, into this memorandum and will be posted under thls memorandum In the lnhanet page for Policy guidance, 

The Associate Olrector for National Security and Records Verlficatlon has concurred wlth thls memorandum. 

This memorandum Is designated as FOR OFFICIAL USE ONLY, and Is not to be released to ~uts lde eptities, I t Is 
intended For USCIS p6rsonnel performing duries relaCl~e Lo cases that: require decisions pertalnlng to the placement 
of aliens in removal proceedings. Thls internal guldance is not Intended to, does not, and may not be relltxi upDn to 
create any right or bcneht, substantive or procedural, enforceable a t  law by any Individual or other party In removal 
proceedings, in litigation with the United States, or In any other form ar manner, 
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UI\:IrIID ST.4TES CITIZENSHIP hKD Il\~lh/llUR4TIC)S SER\*IC:l'~i.j 
AND 

LNITEU ST.4TES IrCIh41G IIs\'l'IC)N Ai\ll> CGSTOhdS EkTOIIC:L:\%ENT 
OY THE lSSI?'.%NCE 01:XOTTC:ES 1'0 .JSPE.4R 

'/'a ALJENS kNCOL'NTERED DURIXC; i \N h O.lLDlC.4TfOl\j 

I .  PAR'TIES. 'I'he pfi11izs lo rltis Meaioranduna of .\grccn~cnr (MOA) are U.S, 
Ci~izcnsllip and Immigrntion Scnliccs (USClSl nrd G.S. Imn~igrntinn ruld 
C:~ls(urns 'EnSorcerncnr (ICE): 111:~ components of ~ h c  U.S, D c p n ~ ~ r n c n ~  of' 
I-lo!ncland Security (DFIS I. 

2 .  .~\L!'I"I.lORITY, Irr section 2 ( N )  of DIlS Oclrga~inn N u ~ n h ~ r  0 150.1, 
Delegalion tu d ~ e  Bureau of Sirizenship and l~n~r r i~~ .a t ion  Scrviccs, n ~ r d  iu 
szc,\irsll 2('K) af Dt.1S Delegtition Nuinbtr 7030, D c i c g a ~ i o ~ ~  o f  A.ul\~nr'il)l to 
tllc Assi.swnl .SItcr.cla~y fnr thc Uurcau o f  Irl\~i.lig~.a!ion irnd CLIS IU I~~  
E n ~ c ~ ~ ~ c t l n ~ e ~ i t ,  1JSCI.S and ICE rrcaivcd~concurrtnr auI'l\nr.ity to issue ~~or ices '  
l o  appcnr is-[As) ~ i ~ l d c r  thc iinmigrslioi~ srrd Nsiioilality Atc[ (LNA), I n  lhoir 
rrsptc~i\re dtlclrarior~s, .. USCIS H I I ~  ICE urerc fiutlier ili~lccted Ily thc Sccrctilry 
r$ 1.lo111clai\ci S e c r t r i ~ ~ ~  ro ct~o~~riinate the concurre~il r+~ponsibili~ics pro\.-idtd 
uodrr these i3clcgatioiu. This MOA o u ~ l i ~ r r  tlrc c o o ~ i i n ~  tiori between 
USC:IS and ICE, 8s nirthorized h>t these Delegations. 

3, PURPOSE. The pulllase of &is MOA is ro ser f01711 cwl~cn cnch party will 
inake UIZ cletenniuation whether or no1 to issue rm  NT.4 or other charging 
documcnc 10 011 illit?rl who is ame~rable ro relnovol procztclinps a n d  ivhu  is 
elicuuntttl~~etl durins the process ~ t ' n  LSCLS a?judicatinll. 

1, SCOPE OF AGREEJ~IEhT: This blO.4 i s  li~n.irl?d in scnpc to ~ h c  sIiccific 
resl~orlsihililies descr ib~d Irziein MI will apply lo cr~ses adjudica~trd by 
LSC'IS 0 1 )  or nflcr- Ocrober I. 2006. :\drlitio~inlly, this hflO!\ docs rlnt npply 
lo Ci ls tS  idel~titicd by either USCIS or ICE HS involving an ;)lien described in 
sitc~ic~ns 2371:a)(4) or 3 1 ;?(a)(3) ui' Lhc IhA, r e l a h g  lo na~iwrrol sac~lr j ty  
121:01111(1~, 
C 
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;I. hlii~t.de~~. rnpt.: or sc.s\inl #bust o f  r\ nli~ior- ;IS listcd ill 10 1 ( n  ~ ( 4 3  )(A I 
r71'rlle Imniig1~alic711 and Fk~iionaliry Act ( INA \l, 

11. lllicir ~rnl'licking in tirealn~s or dcstr.uc~i\*r clctaices ids ~JcI:ned ill 

$111 1 (a)(43j(C'I) of the. I N.4,. 
c. Ol'l't~~sss rciatir~g l o  cxjtlosit!e t?latct.iitls nr fircnnl~s ns defined iir 

g lo1 ia)(43)(E)  o f  the IXA. 
d. Grinles orviolenct ~OI. \vlich rl~e term of i~ r~pr i son l~~~c~nr  in~poscd is at 

lens\ one year. ws defined i n  !j l O l (n)(S4')(F) of'tllc I SA .  
tt. hrl oflcnsc rcla~ing to rhc demand tbr or I-eccipl of ransoln as 

dcfincd in # 10 I (a)j43:1(l-i) of dlc INA, 

I.. i \n  offcitsc relating 10 clrild pon~ography as defined in 
$101 1,i7)(43)( I )  of the 1N.A. 

, ,411 aFielrst! ~'eltlri~ig (0 pconogc, slnvery, in\~nlur~lary sen-inlclc, and 
rrafhclcirlg in persons as t'lei7ntc.d 'ia 8 I01 (.11)(43 j iK)( i i i )  01' the IKA. 

j, Rc-c1111-y niicr arl order of csc l t i s i .~~~!  dtpnnniiatl or rcrnuval 
3 \ l l ~ d l ~ l ~ t l \ l  ro c0n1~icriol.r ibr a fclany \\thtlri: a t 'r jrn~ 1-2 12, 
..tl)~>licariou for- I3crtniss!on to Reapply for rldmissiot~ ,into tl'ic U.S. 
al ier  Depnmion  or Renloval, llas ~ I C X  ~ C C I ~  F I P ~ T U X ~ C ~ ,  

k ,  ,i\dtlitir.v~al rypcs ol' casts can be atldecl I)nsecl un local criicria as 
a y c e d  up011 by ~ h z  IC:I: ,Special ;lgcnr iir  CJ~rirgr: (Si.\Cy). Officc o f  
Detclition ' ~ l r ~ d  Reino-rral. Field Office llirrctor (FOb), m d  the - 
USCIS Districi Director br fielcl c;r.;es all Isg the appropriate USCIS 
Ft.nud Deiectinn U11it (FDU'I irnd tile ICE Bencfir Fraud L'nit (BFU) 
for ctuier C ~ I S ~ S ,  

6 .  USC:IS 'RI3SI10NS1BILITlES 

a. 'I'liis blOA dot?$ r lui c h a n ~ t :  cxisriils proccdurbes r,clni.i~~g to USCIS 
AsyIr~rl~ Divisioli's isst1n13cr of XTjlg Tor alF.nnati~-c asyiurn cases. 
clrdiblc fear r-t'f'ei~als 01. S,4C:~lu sccrin11 203 rel'ctrrels, r-\ . i ldi~ioni~lly 
rliis hlOA does 1.1n1 cliaege 1,'SCIS' exislil\g praccdur.cs for issui~ig 
NT,As in  l'clnpol-;~rq. Procwctccl Stan!s cuses. USCIS 111ag c l r a r ~ ~ e  those 
procedu~.es after8 consul ~at iou  with rllc ICE I'sinl O F  Cnlllact (POC) 



1-1, USClS usill rckr  all Egsc~io~rs Public S z k ~ y  CCist,i i n  its czntzrs io the 
eppraprinlc ICE l3FG viv\ ti RcFe'errol folr Il~veslipariorr (RFI) !ariior ta the 
cornplctio~\ ol' rile [JSCLS ad.iudicatinn, 'I'he RF1 will i t i c l ~ ~ c l t :  nny 
~*c?le\~i~n[ an:~c l~mer~ts  (c,g. ~ d p ) ~  nf  1 1 1 ~  TH]) ~ h ~ e t ' l ,  S i ~ n i l n ~ ~ l v ,  USCIS wilJ 
refer v i a  all RI'I all Egrsegiolls Public SnMy Casts ill thc f i d d  to the 
local ICE SAC o~ Jesigllarecl POC with concuiyznt electronit 
I,o\itica~ioil ro. lhe ICE BFU prinr t,o cutuplc~io!i uf  the USCTS 
t~c\iudic;~L.ioil, Files !,l\-Filc, '\'-File, and or Ihe ~'c'ctipl tile) in Ule 
po~sei.~sio~l ol' hi: refc~ting LJSClS oflice or ccnrcr \ \ . i l l  also Ije Sent ID 

kllz appro111.ince ICE offiefice ,LI]IOII rsqucst. 

. c. Upon fontrardio; an Egregious Public Saf'ep RF 1. io tl~c ICE SAC*: 
d~signa\cd POC or ICE BFV 8s dc.scrihecl in paragraph b, USCIS \\:ill 
suspend a?jndication for 60 days or u n ~ i l  ICE prln\aitles no;ific~.t.ion of i t 5  

acrion 013 the case, \\.l.risl~ever is corlicr, [f no requcsl is rzccivcd fro111 

ICE in the 60 d ~ y s ,  USCIS lnay res~rinc: ~djuclicorior~ ofthc case. 11'1CE 
ritqucs~s 1112 lilt! iil~yt.ilnc Iref'ore acljudizalior~. USCI S nlill consul1 ivit h 
ICE prictl- m approving &\; case. 111 all  ~-cYt~rcri crises? USC'IS is to 
i ~~~~ i cc l i o t c l y  notify t l ~ c  ICIi SAC. dcs i~nn\c i I  PClC nr ihl: ICE BFU, 4s 
appropria~c, o r  any pcnding federal litlgarion 30 lu coorrli~lnie 110\v 

cascj \\till be haildlcd, 

d. CSClS will t*cft.~*, vie) RFI a~lrl.rl~c accon-tpanyi~rg file, if' in ' i l ~c  posszssjnn 
of  the reftni~lg USCIS ol'lice or ccrlter. nil  other. cases in \v!~ich Rn alien 
i s  innrttnissjble or realot'ahle ti-o~n r l~c  l i t ~ i ~ e d  Sratcs bkrsrecl upor, 
convicljon nf n crirnins~l nffenst listed mder  the definili011 of 
E;i'c~ious Public Sakty Case irr ]>sragr-npli 5 of' this agi*cemrn\ ra ICE 
Dzrencion and i?emo\fal (DROI, 'i'1,r. Mls i11-1.i1 files ill p o a s c s s i o ~ l  of the 
11t.fei-ring USC1.T; office or centeri ivill l)rt I'oT\~:E~I'CICCI U/IQII cux1tpl~tiot1 of 
(Ilc USCIS ~ttfjudicatin~l 10 1111. appropriate I:'iel~l Office Director (FOD) 
01- dcsigr~aid PPOC'. USCIS: \\.ill also co~~cu~.r*er~zl!~ uonsn~i r  a copy of 
h c  RF1 lo rile IIQ D R ~  C'~~ir~i ini~l .  Al.ien Division rur stntis~ical 
~slonitol-i~rg ~ u ~ p o s e s .  ,"\.I ~*e,Ferrc.d cases 10' dle FIID ntn dcsigna\cd POC 
is to incl~~cle L U I ~  prexliou~ly ob~:l jntd cc!tified cor)\liclion rccords, 

c ,  USCIS \i~ill issue  ST:fa :\Qer' ir ciise: l ~ r t s  hccn ddrliecl t v h e l . ~  nn ST,\ is 
~ ~ ~ ~ c ~ c i ' i h c d  by re.g~tlnrion. This includes. h ~ i i  inay not be Ii1n.i~cd to, 
Fur111 1-75 I ,  Petiliou 10 ILen~a\~e Conrli~iul~s ujt l<tsidtrncc; For'lrl 1-829, 
I:'eiidon by Et~o-ep~.c~icur lo Rcmu\*r Coi~cljtio~is: arid Fonn 1-817. 
,.ipplica~ion for T;an?ily Lrr l iy  Bcneti~s, SLJC X CFK ? 16,3(aS] aud S CFR 



C: I;SCIZ  ill issue NTAs in snscs in \ \ ; t \ ic ' l~ f'l'ai~d is, \ \o I~~~I1y or in pall, n 
\s:~sis Sor rlcnyiug [lie adiudict~tic-rn. 

g, I t r  t r l l  utlirr cnses i n  tvllich a11 alisr~ beconles ; I I I I I ~ I I ~ I ~ ! C  to ren~ovtil 
]~i.ocatdit\gs hased u11or.r a denial o f  a l l  npj?Iic:ttion or h rncf i~ ,  USCIS 
\ \ * i l l  issue an NTi'i or oU?cr.sist txcscise ~~rosccctrorial disc~etion. 

a, 'l'l~e ICE SAC 01. ICE Dl-Li to ~~41 ic l l  USC.'IS 118s ser~n.ed ;HI E~1.cgious 
I'ul,iic Sr.rl'c.ty cnse \vil l zlecrr~o~tically noti f'v tllc rttfcrric~g LfSCTS POC 
\ \~ i t I \ i~ l  60 dnys  of 111e ~~el'crsill i f  ICE interlds \CI issue all XT.4, 1'ri:tur11 rhe: 
casc, or il'addilional rilrle is netded for. ICE lo ccrn'lplerc rill invas~igation. If  
1C:E con~inut3s ro in\/estirytc'  he case alizr 60 ~l;.lys, ICE ~ v i l l  rsespond in a 
LI~~lely rilalmerrn a r \y  USCITS inquiries aboui the slatux or tl~c c o x  

h. (11lce USCIS htrs cnrt~pleeed i(s acijudicarior) nf ;In .alq,l icn~iort, 1x7 ir ion 
:lr\(i/ar. ~vnivzr~ in o ~il?n-egrt;ious cri~.llirlnl cast 1111i1 l~its  tli.l'ilntd Che file, i f  

i n  ~: l lc  posscs-csiorr ot'chc r-ehrring LiSCIS office or ccii[rl-. la the npptuj,t.inre 
Dl10 Iz(3D or- dcsignarr'd I3(,)C, lhc' L)RO r;011 ur. clcsigntl~ed IJC)C' \ \ r i l l  
dc\er*r~tiac wlicdler an K'Y.4 or nl'her chargilig docui11erl1 i s  appropi-iatc, nild 

will cltsctrotiicnlly nod@ the LSCIS Office ol' Ft'nucl and Dtteclion and 
Yalior~al Security of ( z n s  acrirtn \&en. lf d-ic 13RO F011 or dcslgnnred 
PC)C clctcr~~til~es dlar the ~[liet? is a01 rernov~ble IxscJ ott a cr'iniin~ll groti11~1, 
DRO slrsrll issuc art NTA ort other  rounds or sl~all rlocurnznr i t t  [he Iile t l ~ c  
f i i t d i ~ ~ g  rhac no crimi~ial grnuncl uf' renlovnl exists ancl renirn llle file 1'0 the 
rcl'crring I!SCfS olficc. 

X. PO13TS 01: COST':\CT. Tllc lC':E/O1 Pairrt ol' Coniacr for purposes nf  
nutificalion UIICIOI. 111is agrcelnerlr for ~naltel-s rior oihcn~~isc syecililtd is [he: 
I r l c r ~ ~ i r y  a ~ l d  Uencllr~ Fraud U I ~ ~ I .  71c  iC'E/DRC) POC for purposirj o f  
11o1,ilic;ation tirnclzr chis ogrecme~~t Tor mancrs riot U C I I C ~ \ \ : ~ S ~  sl~eciRed i s  die 
1-10 131lC3 Crimhlal ,41icrl Ui\lision, Tlle USC:IS POC for IJul.lIOjeS o f  
notification ullder this ngre5rueni for 11lallers ,1101 o ~ , ~ I c J I \ ~ ~ s ~ '  specil.jed is d ie  
Of'f icc uf  Frnud Dercc~ in l~  and  N a ~ i o i a l  Scct\rai[y, 

0.  (l'l'l-IER PRCJ\/I.';IOYS. Sai)ii;jg I!) ~ l 1 . i ~  i\:IC)A ia i i ~ t e ~ ~ d c l l  rc, ccr i i l l ic t  \\ , itl\  
e,sisiil\y l i r ~ s ,  ~.cg~il,c\ljo~ls. 01' IJl-iS disecti\!ts. Il'a [u~mi of' 1;Ili~ I\jIC)i\ is 
inctrilsi:rer\i \\jid~ sr~cll rrcrthut.iry. illen dsdr tcr'lll $11;.iIi he ir~valicl, b ~ i t  the 
tcmait~ii~p ibm.rs arlti conditions of tllis %lOA sllnll f ~ l ~ l i i i l l  i l l  lull f 'c>r~t  and 
cI'i'cc1. 



10. ET;FEC:TI \jE []ATE. 'I'ks 131'1ii.i of d l i ~  MOP\ I !  I ) ~ C O I I I C  ~ f f c c ~ j v e  up011 
signn~~rrc irl' this dncl111lcllr. 

il. T(E;\Jll,\i'. 'l'hc npcuties agree lo unclcrzr\ke a rcviciv of rhc. .\~lCl:\ wikl~in six 
~ , h )  ~nonlhs  oC thc efficrivc clmc tinder pi1ragrnl3h 4 10 cIe~cr111i11t \ \ ~ I i c i h c ~ ~  
illy,~ ~ w d i  fitt\lions are [Icccssary ro nlut.c effcc ii \rely ;~cco~i ip l i s I~  t l~e gos Is of 
tile hs10t4. Failure lo canducr a review. hcs\\-rrrcr. \llill no1 ~ ~ t s u l t  ill the 
~crmina~ ion  o f  chis M(:)k. 

13, TER,MII\i,t'-l'3ON The ternis of rhis ;\llOA, atid nny subsequent 
ntczttif5cniions consej~rcd to by hnih parrics, ix:-t;ill retr~ais irl effect ur~less 
rc~.u~il~ilrcci rts ~x.ovicled hcrcin, Eitllcr party, ul~au hO clays wrilczn not ice ;o 
clle h e r  partyl mny t esn~ina~e  d ~ i s  h4OA. 

Direc~or ,.islunl Sectclui'y 
U,S. C:iiis_ciuhip t ~ n d  I r ~ m ~ i ~ ~ a r i o n  Senlices .s, l~ lu~~igrn t iq i~  nsd Cusm~ns B ~ b r c e m a ~ ~ l  
!-i,.!j. U~partma~iL of H~~rricltlnd Scccr,iry 

Y 
U.S. Uej)nrtmr;r~~ of Hornclcnd Security 


