IMMIGRANT SURVIVOR WALKS THROUGH
THE DOOR OF YOUR AGENCY

HIGH
Is the survivor eligible for
immigrant relief under either
VAWA or the U-visa?
Gather information/evidence of crime
victimization that could be used to
elicit favorable prosecutorial discretion
on humanitarian grounds for the
survivor, including the following
factors:




Survivor of a crime (never called
the police)
Parent of USC children
School children2, 3

File/Serve abuser with notice of a Civil
Protection Order (and/or any other
family court proceeding, if applicable)
to deter abuser from committing
further violence against survivor

Abuser attempts to get
survivor removed from the U.S.
by reporting the survivor to DHS

NO

YES

What is the risk level of the survivor being
subjected to immigrant enforcement or
DHS
immigration-related retaliation from the abuser?

Abuser attempts to get
survivor removed from the U.S.
by reporting the survivor to DHS
[Survivor’s case is flagged in the
VAWA 384 computer system to
prevent immigration enforcement]1, 2

File/Serve abuser with notice of a Civil
Protection Order (and/or any other
family court proceeding, if applicable)
to deter abuser from committing
further violence against survivor

Abuser attempts to get
survivor removed from the U.S.
by reporting the survivor to DHS

[Wait approximately 9 months –
one year for VAWA/U-Visa]

Gather information/evidence of crime
victimization that could be used to elicit
favorable prosecutorial discretion on
humanitarian grounds for the survivor,
including the following factors:




DHS
stops
enforcement2, 4

File for a Civil Protection Order to
deter abuser from committing
further violence against survivor

File for immigrant relief through
either VAWA or the U-visa



Victim’s representative/ advocate/attorney
provides evidence gathered for DHS + copies
of DHS memos when DHS arrives2, 3

LOW

DHS
enforcement
stopped because of
384 system
(protection from
deportation)

Survivor of a crime (never called
the police)
Parent of USC children
School children2, 3

Provide information for survivor to be
released on humanitarian grounds,
if eligible
IF APPROVED…

[Approved petition grants survivor work
authorization]

Survivor is released from
detention.

Survivor
is detained
in immigration
custody

Request a stay of
removal with DHS-ICE to
buy time to determine
what other options are
available to the
survivor4

Determine that the
survivor is eligible for
U-visa or VAWA, file
for immigration
remedy and ask for
expedited processing4

IF APPROVED…
Case against survivor
is automatically
dismissed even if
U-visa or VAWA
status has not been
approved2, 4
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MEMOS
1D
Department of Homeland Security Broadcast Policy on the Computerized 384 Red Flag VAWA Confidentiality System (December 21, 2010): This is the DHS Broadcast to the field implementing new policies
for the launch of a new computerized system designed to notify all DHS officers, including enforcement officials, about persons that are to be provided VAWA confidentiality protection. The “384” flag signifies
that the individual has a pending or approved VAWA confidentiality-protected case. This system will help stop removal of victims with pending and approved VAWA, T- and U-visa cases.
http://iwp.legalmomentum.org/reference/additional-materials/immigration/enforcement-detention-and-criminal-justice/governmentdocuments/message%20to%20DHS%20384%20COA%20Final%2012.21.10.pdf/view
2

John Morton, Prosecutorial Discretion: Certain Victims, Witnesses and Plaintiffs Memo (June 17, 2011): This memo discusses the ICE policy of prosecutorial discretion in cases involving victims and witnesses
of crimes such as domestic violence and persons making a non-frivolous effort to stand up for their civil rights and liberties. It states that, except for extraordinary circumstances, it is against ICE policy to conduct
removal proceedings against a direct witness or victim of a crime. In order to avoid deterring individuals from reporting crimes and asserting their rights, it encourages the exercise of prosecutorial discretion on
a case-by-case basis, especially when involving factors outlined in the TVPA and VAWA such as domestic violence, human trafficking, and other serious crimes. Furthermore, the memo notes that victims of
trafficking, domestic violence, and other crimes who have filed for immigrant relief are now “flagged” in the Central Index System (CIS). http://iwp.legalmomentum.org/reference/additionalmaterials/immigration/enforcement-detention-and-criminal-justice/government-documents/Morton-CertainVictimsWitnessesandPlaintiffs-Memo-06-17-2011.pdf/view
3
Vincent Memo: Guidance Regarding U Nonimmigrant Status (U visa) Applicants in Removal Proceedings or with Final Orders of Deportation or Removal (September 25, 2009): The memo outlines the proper
procedures to follow when dealing with a U-visa applicant currently in removal proceedings or subject to a final order of removal. It discusses the appropriateness – and inappropriateness – of a prima facie
determination of the applicant’s eligibility for U-visa status in given contexts, and it asserts the importance of humanitarian factors in assessing whether to grant an applicant’s request for a stay of removal.
Finally, the memo outlines certain situations in which termination of removal proceedings against an applicant would be proper. http://iwp.legalmomentum.org/reference/additionalmaterials/immigration/enforcement-detention-and-criminal-justice/government-documents/Vincent%20Memo%20Guidance%20Regarding%20U%20Nonimmigrant%20Status.pdf/view
4

Jeh Johnson: Policies for the Apprehension, Detention, and Removal of Undocumented Immigrants (November 20, 2014) 1
This memo provides department wide guidance to ICE, CBP, and USCIS to clarify current DHS enforcement priorities. It discusses the background of prosecutorial discretion in immigration law and sets out the
following civil immigration enforcement priorities: priority 1, threats to national security, border security, and public safety; priority 2, misdemeanants and new immigration violators; priority 3, other
immigration violations (including those with a final order of removal except when they qualify for asylum or another form of immigration relief). This memo also discusses detention priorities and identifies those
suffering from serious physical or mental illness, who are disabled, elderly, pregnant, or nursing, who demonstrate that they are primary caretakers of children or an infirm person, or whose detention is
otherwise not in the public interest, as a low priority for detention. http://niwaplibrary.wcl.american.edu/pubs/dhspoliciesforapprehensiondetentionandremoval112014/

See Also
John Morton, Exercising Prosecutorial Discretion with Respect to Individuals Who Came to the United States as Children Memo (June 15, 2012) : This announcement permits certain young people who 1) were
brought to the United States as young children, 2) do not present a risk to national security or public safety, and 3) meet several key criteria (brought to U.S. before the age of 16; continuously present for 5 years
preceding the date of the memo and present on the date of the memo; currently in school, has graduated from high school, has obtained a GED, or is an honorably discharged veteran of the military; no serious
criminal record; under the age of 30) to be considered for relief from removal from the country or from entering into removal proceedings. Those who demonstrate that they meet the criteria will be eligible to
receive deferred action for a period of two years, subject to renewal, and will be eligible to apply for work authorization. DHS is currently developing procedures for those eligible to apply.
http://www.ice.gov/doclib/about/offices/ero/pdf/s1-certain-young-people.pdf
By: Rocio Molina, Courtney McIntyre, Meaghan Fitzpatrick and Leslye E. Orloff, National Immigrant Women’s Advocacy Project, American University, Washington College of Law. (202) 274-4457;
niwap@wcl.american.edu.

1

This memo rescinded and superseded previous DHS memos: John Morton, Civil Immigration Enforcement: Priorities for the Apprehension, Detention, and Removal of Aliens, March 2, 2011; John Morton,
Exercising Prosecutorial Discretion Consistent with the Civil Enforcement Priorities of the Agency for the Apprehension, Detention and Removal of Aliens, June 17, 20 11; Peter Vincent, Case-by-Case Review of
Incoming and Certain Pending Cases, November 17, 2011; Civil Immigration Enforcement: Guidance on the Use of Detainers in the Federal, State, Local, and Tribal Criminal Justice Systems, December 21, 2012;
National Fugitive Operations Program: Priorities, Goals, and Expectations, December 8, 2009.

