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Copyright notice

VRLC portions of this presentation may not be transmitted, 
reproduced, distributed, or adapted without obtaining 
written permission from the Victim Rights Law Center. 
Licensing requests and other copyright questions should 
be directed to Jessica Mindlin at TA@victimrights.org or 
503-274-5477 x1.

Note:  Requests to use VRLC material should be submitted 
with sufficient time for the VRLC to review your request 
and provide any updated, supplemental, or alternative 
materials as appropriate.
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VRLC Portland Office
520 SW Yamhill, Suite 200
Portland, OR 97204
(503) 274-5477
1-855-411-5477

VRLC Boston Office
115 Broad Street, 3rd Floor
Boston, MA 02110
(617) 399-6720
1-877-758-8132 

Email: privacyTA@victimrights.org
Web: www.victimrights.org
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Learning Objectives
After this training you will better be able to:
• Understand why and how immigrant survivors’ 

privacy needs inform our work
• Identify 4 common privacy risks to avoid
• Summarize survivors’ privacy rights under VAWA
• Share tips for protecting survivors’ privacy 

interests

6



© 2016 Victim Rights Law Center. All rights reserved. No part of this document may be transmitted, reproduced, distributed, or adapted without permission.

Why Does Privacy Matter
to Immigrant Survivors?
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Why Immigrant
Survivors Might Not Report

• “It [U visa] was never intended to protect Latinos 
from Latinos,” Bell said. “It was designed to 
protect them from high-crime areas.”
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Privacy

Confidentiality

Privilege
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Privacy Privilege
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Waiver of A Privilege

www.visualphotos.com

Confidential info victim 
shared w/ privileged 
party 

Info shared 
with 3d party
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Disclosure Not Always A Waiver!

Example # 1:

• Privilege “is not waived by disclosure of the 
communications . . . to another person if the 
disclosure is reasonably necessary to accomplish the 
purpose for which the certified advocate is 
consulted.”
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Ex.# 2: Privilege Between Providers

Survivor

Privileged
Provider 1

Privileged
Provider 2Privileged?



Some Privacy-Related Laws
• VAWA
• HIPAA
• FERPA
• Privilege (state/fed)
• State-specific

– Housing 
– Employment
– Health-care
– Minors



VAWA, VOCA, & FVPSA:
Releases and Consent



VAWA et. al. & Releases

• Grantees & sub-grantees may not disclose personally 
identifying or reveal individual client information 
about someone who sought, received or was denied 
services, regardless of whether the information has 
been encoded, encrypted, hashed or otherwise 
protected . . . 

• Unless:
– The victim consents or
– Release is compelled by statute or by 

court mandate.
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What is PII?
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Social Media

• Dr. did not use patient's name or 
other identifying information. 

• Posting included enough detail 
that a third party was able to 
identify the patient.

• Dr. deleted her Facebook 
account shortly afterward.

• Dr. found to have engaged in 
unprofessional conduct; fined 
$500 by the Medical Board. 
Hospital terminated her 
privileges. 

“Doctor Reprimanded After 
Privacy Breach on 
Facebook”



Court Mandate
• Court Mandate

– Judge’s order
– * Subpoena (?)

• If judge orders disclosure, consider: 
– Motion to quash subpoena
– Redacting records
– In camera review
– Was service pro
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If Information 
Must Be Released:

VAWA/VOCA’s 2 conditions:

1) Make reasonable attempts to notify victim; and

2) Take steps necessary to protect the privacy and 
safety of the persons affected by the release of 
information
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“Consent”

• Written

• Specific & narrowly tailored

• Reasonably time-limited

• Informed
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VRLC’s Bilingual Release Form
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What Privacy Challenges Do
Your Immigrant Survivor 

Clients Confront?



Scenario
Claudia was born and raised in Guatemala. She migrated to 
the United States with her family 2 years ago, at age 15. 
(They moved to eastern Washington to pick fruit.)  Claudia 
goes to school and works evenings at the convenience store. 
Two nights ago she went to dinner with some school 
friends. She had a fruity drink; not long after she felt dizzy.  
A stranger named David, who’d came to the party with one 
of her classmates, offered to drive her home. David stopped 
part-way to her house and raped her in his car. Claudia is 
terrified. She has not gone to work. She is not eating. She’s 
crying a lot, skipping school, and cannot sleep.
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Claudia NEED POTENTIAL 
REMEDY

PRIVACY 
IMPLICATIONS

1) What might she 
need?

2) What remedies
will you consider? 

3) What are the 
privacy implications?



Some Common Privacy
Challenges & Considerations

• Mandatory reporting
• Interpreters and translators
• Immigration benefit applications
• Defense subpoenas
• School issues (Title IX, Clery, FERPA)
• Minors



Mandatory Reporting for OVW-Funded Victim Service Providers (VSP)
Are you a mandatory reporter?

Review your statute to determine who must report abuse in your jurisdiction. Pay 
attention to the particular requirements.  Be sure to inform the victim at the outset -

before the victim makes any disclosures- if you are a mandatory reporter. 

Has the victim experienced “abuse” as defined by statute?

Is the victim someone whose abuse must be reported?
Is the victim a minor under the law? 

If the victim has a disability, does the disability subject the victim to mandatory 
reporting requirements in your jurisdiction? 

Is the victim an “older adult” under the statute? 
Note: In all but two states, the age of majority is 18. 

Is a report required based on how the injury occurred? 

Report Must Be Made
Make the report to the appropriate agency. 

If there is a choice between agencies, discuss the options with the victim.
Ensure you are reporting only what is required and that you are complying with 

VAWA (and FVPSA, VOCA or other funders’) confidentiality requirements.  
You may report only the information required by statute unless the victim 
gives written informed consent for you to release additional information.

Remember to safety plan and offer the victim ongoing support.

Are you exempt from reporting in this case? 

For example, is the disclosure protected by a victim-advocate, therapist-patient, 
attorney-client or other privilege that prohibits disclosure without victim consent? 

Do not breach a victim’s 
confidentiality without a victim’s 
written and informed consent.

Preparation of this material was supported in part by grant 2010-
X3768-MA-TA awarded by OVW, US DOJ.  The opinions, finding, and 
conclusions expressed are those of the authors and do not represent 
the official position or policies of the US DOJ.

Do not reproduce or modify this chart without VRLC written permission.

For more information, contact the VRLC                          
at 503.274.5477 or TA@victimrights.org.                                                              

Visit us on the web at 
www.victimrights.org
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Privacy Tips When Using
Translators & Interpreters 

• Get name & location
– Know survivor? 
– Approval every time

• Address confidentiality / content at the 
outset 

• Redact names before translation
• Family hierarchy
• Post-interview follow up w/ 2nd interpreter
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Privacy Considerations When 
Working With Interpreters?

• What are some of the privacy issues that 
you confront when working with 
interpreters? 
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What Are Some Privacy 
Concerns:

• Bilingual volunteer
• Bilingual Advocate
• Interpreter

– Telephonic
– In-person

• Translator
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What Are Some Privacy 
Concerns:

• At intake
• In the office
• In the courtroom
• Outside the courtroom
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VAWA: Confidentiality 
Protections in 

Immigration Benefits 
Cases



VAWA Confidentiality Prongs
• Non-Disclosure: DHS, DOJ and the State Department 

cannot disclose information about VAWA 
confidentiality protected case to anyone 
– About the existence of a VAWA confidentiality protected 

case
– Not release copies of information contained in the 

protected case file
• Abuser-Provided Information
• Location Prohibitions

National Immigrant Women's Advocacy Project at the 
American University Washington College of Law



Disclosure Exceptions

• Limited disclosure in narrow 
circumstances
– Disclosure to law enforcement, 

prosecutors, or national security officials 
• Solely for a legitimate law enforcement or 

national security purpose; and
• In a manner that “protects the confidentiality 

of such information.”

National Immigrant Women's Advocacy Project at the 
American University Washington College of Law



Other Exceptions to Disclosure

• Judicial review of the victim’s immigration case 
(Hawke v. U.S. Dep’t of Homeland Security)

• For public benefits purposes

• Adult victim waived confidentiality 

• Congressional oversight and data collection

National Immigrant Women's Advocacy Project at the 
American University Washington College of Law



Hawke v. Dep’t of Homeland Security
(N.D. CA, 2008) 

• Provides protection: 
• Where denial is not based on the merits (e.g. victim 

received LPR status through another immigration case 
type);

• Procedural denials  or withdrawals of applications 
continue to receive full scope of VAWA confidentiality 
protections

• The exception to VAWA confidentiality for a “judicial 
review of a determination” 
• Applies only to judicial review of the V’s immigration 

case
• Does not apply to civil or criminal court proceedings

National Immigrant Women's Advocacy Project,          
American University Washington College of Law



VAWA Confidentiality Upheld By 
Federal Courts

• Hawke v. United States Department of Homeland 
Security    (N.D. CA, 2008) – VAWA Self-Petition Case

– VAWA confidentiality continued:
• 6th Amendment right to compulsory process does 

not permit access to privileged information 
• “primary purposes of the VAWA confidentiality 

provision, namely to prohibit disclosure of confidential 
application materials to the accused batterer”

National Immigrant Women's Advocacy Project,          
American University Washington College of Law



Demaj v. Sakaj (D. Conn, 2012)
– Although relevant to credibility and impeachment, 

discovery barred as contrary to the purpose of VAWA 
confidentiality which is to:

• Prevent disclosure of documents & information in a protected 
case file to alleged criminals; 

• Stop perpetrator’s actions to interfere with & undermine a 
victim’s immigration case:

– Including claims that V’s application was fraudulent and;
– That DHS wrongly approved  the victim’s U visa case

– Conclusion: Efforts to obtain the information through 
the custody case constituted the kind of interference 
with the V’s immigration case and that was barred by 
the federal statute. 

National Immigrant Women's Advocacy Project,          
American University Washington College of Law



VAWA Confidentiality in Family 
Court 

National Immigrant Women's Advocacy Project at the 
American University Washington College of Law
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1) In What Types of Proceedings Are 
Lawyers or Litigants Seeking Information 
on V’s Immigration Status?

2) How did they request it?
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Disclosure Requirement Does 
Not Extend to:

• Information acquired by federal agencies 
uninvolved in the state’s investigation or
trial
– States v. Locascio, 6 F.3d 924, 949 (2d Cir. 1993)

• Refusing to impute to prosecutors knowledge of reports prepared
by FBI agents who were not involved in the underlying
investigation or trial
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Tips from the Bench



Preventative Strategies
• File skeletal immigration applications 
• Give survivor copy of DHS receipt proving 

that  a VAWA, T or U case was filed
• Object to discovery and cross examination 

that asks:
• About the existence of VAWA/T/U case
• For information contained in VAWA/T/U case

• Use DHS policies to advocate when 
violations happen

National Immigrant Women's Advocacy Project at the 
American University Washington College of Law
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Educate the Judge

• Provide context of VAWA
– Promote the reporting, investigating, and prosecution 

of violent crime
– Allow victims to escape & heal from abuse

• homes and work places

• Strict confidentiality protections
– Prohibits “use by or disclosure to anyone . . . of any

information”



Make Your Record

• Use motion in limine to proactively prevent 
discovery or disclosure of protected info

• If  V’s status raised by perpetrator, object and 
make VAWA confidentiality arguments

• Make court aware of case law and memos 
– Offer to brief the issue

• If denied, create record for appeal or file a WRIT
– ask for specific findings and conclusions of law

National Immigrant Women's Advocacy Project at the 
American University Washington College of Law



Tools to Use In Litigation
• Hawke v. Dep’t of Homeland Security 

factsheet
• Sample Motion in Limine and Brief
• Government Memoranda and factsheets

– All DHS Policy Memos (11/1/2013)
– ICE VAWA Confidentiality Memo (1/22/2007)
– INS VAWA Confidentiality Memo (5/5/1997)
– EOIR Procedures for Immigration Judges (1997)

8/07/2014 … 47
National Immigrant Women's Advocacy Project at the 

American University Washington College of Law
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More Tips!

• Be proactive
• Attend V interviews
• Close courtroom

– Exclude witnesses
• Consider filing:

– Under seal
– W/ protective order
– Initials or pseudonym

• Review records w/ client before releasing
• Social media review
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Resources

• National Center for State Courts (NCSC) 
www.ncsc.org

• American Translators Association (ATA) 
www.atanet.org

• National Association of Judiciary Interpreters 
and Translators (NAJIT) www.najit.org

• Registry of Interpreters for the Deaf (RID) 
www.rid.org

http://www.atanet.org/
http://www.najit.org/


Technical Assistance and Materials
• Power Point presentations and materials for this 

conference at www.niwap.org/go/NOLA2016 

• NIWAP Technical Assistance:  
– Call (202) 274-4457  
– E-mail niwap@wcl.american.edu

• Web Library: www.niwaplibrary.wcl.american.edu

50
National Immigrant Women's Advocacy Project at the 

American University Washington College of Law

http://www.niwap.org/go/NOLA2015
mailto:niwap@wcl.american.edu
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VRLC Resources

• Streamlined OVW-approved release
• Jurisdiction-specific privacy cards

– English and Spanish

• Use of electronic devices (pending approval)
• Tip sheets

– How to work effectively with interpreters
– Protecting survivors’ privacy rights
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Tools and 
Resources

• Tip Sheets
• Guides
• Templates
• Videos
• Spanish Translations
• Sample Motions 
• Resource Sheets



© 2016 Victim Rights Law Center. All rights reserved. No part of this document may be transmitted, reproduced, distributed, or adapted without permission. 53

Not Possible! 
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Thank You!
THIS PROJECT WAS SUPPORTED BY GRANT NO. 2015-
TA-AX-K043 AWARDED BY THE OFFICE ON VIOLENCE 

AGAINST WOMEN, U.S. DEPARTMENT OF JUSTICE. THE 
OPINIONS, FINDINGS, CONCLUSIONS AND 
RECOMMENDATIONS EXPRESSED IN THIS 

PUBLICATION/ PROGRAM/ EXHIBITION ARE THOSE OF 
THE AUTHOR(S) AND DO NOT NECESSARILY REFLECT 

THE VIEWS OF THE DEPARTMENT OF JUSTICE, OFFICE 
ON VIOLENCE AGAINST WOMEN.
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